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STATEMENT OF QUESTIONS PRESENTED 


1. Where a chattel deed of trust of restaurant equipment expressly 


covers "additions and substitutions", does a conditional vendor of new 
equipment become liable to the mortgagor for conversion of equipment re- 
moved and substituted for, at the mortgagor's order. | 
| 
2. Assuming conversion, is the value of the replaced equipment cor- 


rect as computed by an expert on the basis of five years of age, where the 
mortgagee places the age of the equipment at ten years. ! 

3. Where a preliminary injunction, issued to prevent repossession 
by a conditional vendor, is dissolved upon trial, is the conditional vendor 
entitled to a finding of wrongful restraint in order to have recourse to the 


bond for his damages. | 
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PANOS GEORGE, 


Appellee . 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 





This is an appeal from a final judgment of the United States District 
Court for the District of Columbia. This Court has appellate jurisdiction 


under U.S.C., Title 28, Section 1291. 


STATEMENT OF CASE 


In June of 1952, Foltis Seafood, Inc. , purchased the restaurant busi- 
ness at 5031 Conn. Ave., N.W., Washington, D.C., subject to a chattel 
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deed of trust securing a promissory note held by Panos George, appellee. 
(J.A. 10). On August 21, 1952, Foltis Seafood purchased new equipment 
from The Stern Company of Washington, Inc. , appellant, under a conditional 
sales contract which reserved title to said equipment in the seller. (J.A. 11). 
The contract total was $5,055.19, of which $1,255.19 was a cash down pay- 
ment. 


Appellant Stern Company thereupon proceeded to install the equipment 
at the restaurant, and, in doing so, dismantled and removed old equipment 
being replaced. (J.A. 17). This was done pursuant to contract with Foltis 
Seafood, and with its knowledge. (J.A. 17). 


Payments were subsequently made by Foltis Seafood on the note secured 
by the conditional sale contract, reducing the balance to $3,213.00 as of 
December 18, 1953. Thereafter the business was foreclosed on by Foltis' 
seller, and later by Appellee George. The latter acquired the business at 
foreclosure and sold it to Burgundy Cafe, Inc. , taking back a new chattel 


trust. 


When appellant Stern Company demanded payment of the balance of 
its note, appellee George filed suit seeking declaratory judgment that title 
to the new equipment was in him; to restrain Stern Company from claiming 
the new equipment; and'for damages for conversion. A temporary restraining 
order issued against appellant with $4,000.00 security against wrongful 
restraint. This was followed by a preliminary injunction continuing the 
same bond. (J.A. 4). Upon trial, the Court made findings of fact and 
concluded that appellant's exercise of dominion over the replaced equip- 
ment was conversion of appellee's property. (J.A. 9). The Court gave 
judgment to George in the amount of $1,600.00, and ordered dissolution 


of the preliminary injunction. This appeal from the judgment against the 
Stern Company followed. 





STATEMENT OF POINTS 


1. The acts of the appellant did not constitute conversion of appellee's 
property. | 


2. The judgment awarded appellee in the amount of $1, 600. 00 is er- 
roneously computed. 





| 
3. The Court erred in refusing to include a finding in its Findings of 
Fact that the appellant had been wrongfully enjoined. ! 


SUMMARY OF ARGUMENT 


The appellant's acts with respect to equipment replaced by it did not 
constitute conversion. The dismantling and removal were done by it at 
the direction of the then owner-in-possession of the equipment, and at his 
order. Further, the chattel deed of trust encumbering the equipment ex- 
pressly permitted "additions and substitutions". Asa matter of fact, the 
owner's equity in the new equipment, by virtue of a cash down payment, 
almost equalled the value of the old equipment said to have been converted. 





The judgment for appellee in the amount of $1,600.00 was based on 
the testimony of a witness who computed it on an age of five years for 





the removed equipment; appellee, however, testified the equipment was 
then ten years old. In addition, the evidence did not otherwise support 
this amount. | 


Appellant was entitled to a finding that the preliminary injunction 
had been wrongful. The injunction was grounded upon appellee's claim 
of title to the new equipment; the dissolution of the injunction upon trial 
demonstrates that such claim was wrongful. However, without such a 
finding, the protection of the bond is not available to appellant for its 
damages caused by the restraint against repossession of its equipment. 








ARGUMENT 


THE COURT ERRED IN HOLDING THAT THERE HAD 
BEEN A CONVERSION BY APPELLANT 


The chattel deed of trust, under which appellee claims, permitted 
the mortgagor therein to substitute equipment for equipment listed. See 
the words "additions and substitutions to above" at the foot of the list of 
items (J.A. 10c). It is therefore clear that the parties to the trust con- 
templated the replacement of worn-out equipment with new - which is pre- 
cisely what was done in the instant case. There can be no doubt that such 
provision is for the protection of the mortgagee as well as the mortgagor. 
By permitting the replacement, appellee made it possible for the mortgagor 
to maintain the operational efficiency of the business - which constituted his 
primary security for the debt - and to replenish the potential by way of 
foreclosure. 


Having therefore expressly permitted replacement of equipment, 
can the appellee be heard to complain that it took place? 


Further, at the time of the replacement, the mortgagor had an equity, 
by cash down payment, in the new equipment of $1,255.19. (J.A.11). This 
equity closely approximated the value of the junked equipment, as found by 
the Court. Asa matter of fact, when the appellee obtained the injunction 
herein against appellant, this equity had been increased by subsequent pay- 
ments to over $2,500.00. 


Moreover, in order to maintain an action of conversion, a mortgagee 
must have either title, possession, or right of possession with respect to 
the chattels. 89 C.J.S. 570, Section 72; Laurent v. Williamsburgh Savings 
Bank, 137 N.Y.S. 2d 750; Hickman v. Hannas, 82 So. 2d 795, 263 Ala. 399. 





) 


It is submitted that at the time of the substitution, appellee had none of 
these requisites. The soundness of this position is demonstrated even more 
by the fact that the removal of old equipment was by order of the mortgagor, 


and in order to make a permitted substitution. | 
| 


Il. 


THE COURT ERRED IN AWARDING APPELLEE JUDGMENT 
IN THE AMOUNT OF $1,600.00 





The only specific testimony of value of the items found by the Court to 
have been converted came from Mr. Kotarides. This witness's opinion was 
stated by himto:have been based on an age of five years for. the equipment. 
Yet the testimony of appellee was that the equipment, at the time of con- 
version, was ten years old. (J.A. 36). This latter evidence was direct 
and unequivocal, and coming from the appellee himself should have been 
binding upon the Court. ! 





The position of the appellant was that the replaced equipment was junk. 
The correctness of this is demonstrated by the following considerations. 


First, no credit for the used equipment was given on the purchase 
price of the replacing equipment. (J.A. 28). It is only reasonable to assume 
that had there been any resale value the conditional vendee would have asked 
for and been given such an allowance. None appears on the conditional sale 


contract. | 


Secondly, it is obvious that the mortgagor, already indebted for the 
purchase of his business, would hardly have incurred new debt! for new 
equipment if the old were sufficiently operable. | 


Thirdly, the only evidence conceivably connecting sous with re- 
sale of any of the replaced equipment was that of a sale of two booths, each 
sitting six persons. (J.A. 35). Replacement value for each of these was 
fixed by appellee's witness at $60.00 when complete with panel and seats. 
(J.A. 22). | 
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On all of the evidence, it is submitted, the Court erred in placing a 
value of $1,600.00 on the allegedly converted items, especially in light of 
the thoroughly inadequate state of the testimony concerning removal of 
equipment. Mr. Kotarides, for appellee, testified in part as follows: 
(J.A. 25) 


"By Mr. Catsonis: 


Q. And your testimony, as I recall, for summary 
purposes, is that equipment was all removed from the 
premises? 


Mr. Alpher: Object. 


The Court: He didn't say that. Check me now, 
because this is important: 


You stated that Mr. Margolis, the manager 
for the Stern Company, said all the equipment was to 
be removed and all the equipment was dismantled by 
Stern men? 


The Witness; That is right. 


The Court: And that some of the equipment was 
in fact taken out, to your personal knowledge, and put 
upon a Stern truck? 


The Witness: That is right. 


The Court: What amount there was, you don't 
know ? 


The Witness: Yes, sir. 
The Court: Is that your understanding ? 
Mr. Alpher: Yes, sir." 


Ii. 


THE COURT ERRED IN REFUSING TO INCLUDE A 
FINDING THAT THE APPELLANT WAS WRONGFULLY 
ENJOINED. 


It should be noted that one of the allegations by appellee, upon which 
the preliminary injunction was granted, was to the effect that the ownership 
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of the items sold by appellant under conditional sale was vested in him. 
There was no evidence at the trial, nor finding by the Court, to this effect. 
Indeed, the dissolution of the injunction upon final hearing negatives any such 
theory. This being so, the appellant was wrongfully enjoined from repos- 
sessing its equipment, and appellant was entitled to the requested finding to 
that effect. | 


| 
The inclusion of such a finding, it is submitted, is of importance 

to the appellant. The injunction was in effect for about two years. During 
this period, the conditionally sold items were in full use and depreciated 
accordingly. The resale value upon repossession has suffered commen- 
surately, and for this damage to appellant it is entitled to look to the bond 
posted by appellee. Without a finding of wrongfulness the bond will not be 
answerable for the damage. 43 C.J.S. 1062, Sec. 285. | 

F.R.C.P. 65c.: "No restraining order or preliminary 

injunction shall issue except upon the giving of security 

by the applicant, in such sum as the court deems proper, 

for the payment of such costs and damages as may 


incurred or suffered by any party who is found to have 
been wrongfully enjoined or restrained. . 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of the 
District Court should be reversed. | 


Respectfully submitted, 


LOUIS E. SPIEGLER | 
SOLM.ALPHER 
ERNEST M. SHALOWITZ 


Southern Building 
Washington, D. Cc. 


Attorneys for Appellant 
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1 
JOINT APPENDIX 


138 [Filed March 21, 1955] 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Division 


PANOS GEORGE 
2649 Connecticut Ave., N. W. 
Washington, D. C. 


Plaintiff C.A. 1238-55 


) 

) 

) 

) 

) 

v. ) 

THE STERN COMPANY OF 
WASHINGTON, INC. ) 
A Corporation ) 
) 

) 

) 


631 Indiana Ave., N. W. 
Washington, D. C. 





Defendant 


COMPLAINT FOR DECLARATORY JUDGMENT FOR 
INJUNCTION FOR CONVERSION FOR DAMAGES AND 
FOR OTHER RELIEF 


1. The Court has jurisdiction, the amount involved being over 
$3, 000. 00. ! 

2. Plaintiff is the lawful holder of certain promissory notes, 
executed by George's, Inc., a Delaware corporation, doing a restaur- 
ant business at 5031 Connecticut Avenue, N. W., in the District of 
Columbia, and was the lawful holder of said promissory notes at all 
times here pertinent. Said promissory notes were secured by chattel 
deed of trust duly recorded in the office of the Recorder of Deeds for 
the District of Columbia, on chattels owned by the maker of said notes, 
George's, Inc., and located at the premises aforesaid. : 

3. Subsequent to the recording of said chattel deed of trust, the 
said George's, Inc., sold its interest to Rosie Lee Winkler, who con- 
tinued said business under the name of George's, Inc. The said Rosie 
Lee Winkler purchased said business subject to the existing chattel 
deed of trust. In order further to secure the holders of the aforesaid 


notes, the said Rosie Lee Winkler and George's, Inc., executed and 
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delivered to the parties entitled thereto, a new chattel deed of trust on 
139 the same chattels. Said deed of trust was likewise duly recorded 

in the office of the Recorder of Deeds for the District of Columbia, and 

contains the same inventory of chattels included in the original chattel 

trust first above mentioned. Both of said deeds of trust in addition to 

the items specifically mentioned include replacements, substitutions 

and additions of chattels. 

4. The said Rosie Lee Winkler subsequently sold to Foltis 
Seafood, Inc., a Delaware corporation, which purchased said business 
subject to the two pre-existing chattel deeds of trust. Foltis Seafood, 
Inc. executed and delivered a chattel deed of trust on the same equip- 
ment to Rosie Lee Winkler, which was duly recorded. 

5. Subsequent to the recording of the aforementioned chattel 
deeds of trust and while Foltis Seafood, Inc., was operating a restaurant 
business at the said premises, 5031 Connecticut Ave., N.W., and using 
the chattels listed in said pre-existing trusts, the defendant, without 
the knowledge or consent of plaintiff, as the party secured, and with the 
intent of depriving and defrauding plaintiff of his security for the pay- 
ment of the notes held by him, and for personal gain and profit, did 
remove or caused to be removed from said premises, 5031 Connecticut 
Ave., N.W. the equipment mentioned in said pre-existing chattel deeds 
of trust, and did appropriate it to its use and benefit or did otherwise 
dispose of it to the detriment of the plaintiff as the holder of promissory 
notes secured by said equipment, and did replace said equipment with 
other equipment sold by said defendant to Foltis Seafood, Inc. 

6. Thereafter, Foltis Seafood, Inc., having defaulted in its 
payments to Rosie Lee Winkler, foreclosure proceedings were instituted 
and the said Rosie Lee Winkler became the purchaser at said foreclosure 

140 of all the chattels, including replacements by defendant, covered 
in the pre-existing deeds of trust. 

7. Thereafter, on to wit, March 15, 1954, the said Rosie Lee 
Winkler having defaulted in the payment of her notes, foreclosure pro- 
ceedings were instituted by plaintiff as the party secured and at such sale 
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plaintiff was the purchaser. The trustees in due course delivered a bill 
| 


of sale to plaintiff. 

8. Thereafter, on to wit, August 20, 1954, plaintiff, as the lawful 
owner of said chattels as listed in the pre-existing trusts, including all 
replacements by defendant sold his right title and interest in and to said 
chattels to Burgundy Cafe, Inc. which is now operating a restaurant 
business at said premises, 5031 Connecticut Ave., N.W.,; and which has 
given plaintiff a deed of trust on said chattels to secure him in the sum 
of $8, 500. 00. | 

9. The defendant claims that the replaced chattels thtong to it, 
the pre-existing chattel deeds of trust and appropriation by it of the 
original chattels notwithstanding, that there is a balance due it by 
Foltis Seafood, Inc., of over $3, 000.00, and that unless payment of 
said balance is made, defendant threatens to, and has notified plaintiff 
that it will remove forthwith said chattels. Such removal will cause 
irreparable damage to plaintiff, for which plaintiff lias no adequate 
remedy at law. That the value of chattels removed by defendant was over 
$4, 000. 00 and that plaintiff has already sustained damages including 
costs and counsel fees of $10, 000. 00 and will continue to sustain further 
damages unless restrained by this Honorable Court. | 

WHEREFORE, the plaintiff prays: | 

1. That a temporary and permanent injunction issue | apainee the 








defendant commanding it to cease and desist from in any wise interfering 
with plaintiff's ownership of the chattels by reference identified in the 
Complaint. | 

141 2. That the defendant, its agents, attorneys and employees, be 
temporarily, and permanently enjoined and restrained from interfering 
with plaintiff's ownership of the said chattels, from removing the same 
from the said premises, from assering any ownership or exercising any 
right, title or interest therein, until final hearing. : 

3. That a declaratory judgment be entered in favor of plaintiff 
affirming lawful title to said chattels in plaintiff. | 
! 
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4. Or that plaintiff have judgment against defendant for conver- 
sion, damages, costs and counsel fees in the sum of $10, 000. 00. 
5. The plaintiff have such other and further relief as to this 
Honorable Court may seem just and proper. 


/s/ Panos George 


/s/ Achilles Catsonis 
19-1 St., N. W. 
Washington, D. C. 


Attorney for Plaintiff 
DISTRICT OF COLUMBIA, ss: 
I, Panos George, being first duly sworn, on oath says that he is 
the plaintiff herein, that he has read the foregoing Complaint and knows 
the contents thereof, and that the statements therein contained are true. 


/s/_Panos George 
[JURAT] 


149 [Filed May 17, 1955] 
A. FINDINGS OF FACT 
B. CONCLUSIONS OF LAW 


C. ORDER DENYING MOTION TO DISMISS 
COMPLAINT AND GRANTING MOTION 
FOR PRELIMINARY INJUNCTION 


The motion of defendant to dismiss the complant and the motion 
of plaintiff for preliminary injunction having come up for hearing on 
the 19th day of April, 1955, the Court having examined the pleadings 
and having heard counsel for both parties, makes the following 

FINDINGS OF FACT 

1. Plaintiff claims that he is the holder of a promissory note 
-executed by George Diebock and George's, Inc. secured by chattel 
deed of trust on restaurant equipment located at 5031 Connecticut Ave. 
N. W. in the District of Columbia, and that said chattel deed of trust 
covers all personel property located at said premises, including "any 
substitutions, replacements and or additions in or to any of the above 
equipment; and that said trust was recorded in the Office of the Recorder 





5 
of Deeds for the District of Columbia on January 19, 1949, in Liber 
8905 Folio 374. | 

2. Plaintiff further claims that after the recording of the said 
first chattel deed of trust, Diebock sold to Rosie Lee Winkler, who 
executed and delivered to Diebock a chattel deed of trust, subject to and 

150 assuming the obligations of, the first chattel deed of trust; and 
that said second chattel deed of trust was duly recorded in the Office of 
the Recorder of Deeds for the District of Columbia on November 20, 
1950, in Liber 9348 Folio 452. ! 

3. Plaintiff claims that in June, 1952, Winkler sold said business 
to Foltis Seafood, Inc., which executed and delivered a chattel deed of 
trust to Winkler, subject to and assuming the obligations of, the Diebock 
and Winkler trusts, and that said third chattel deed of trust was duly 
recorded in the Office of the Recorder of Deeds. | 

4. Plaintiff further claims that in August, 1952, the afore- 
mentioned three chattel deeds of trust being then in full force and effect 
and duly recorded in the Office of the Recorder of Deeds for the District 
of Columbia, the defendant, through its then agent, Arthur Terry 
Kotarides, sold under a conditional sales contract to Foltis, then owner 
of said restaurant business, certain restaurant equipment, which defen- 





dant installed at said restaurant premises. 

9. Plaintiff asserts and defendant denies that in installing its 
own equipment the defendant, fraudulently and without the knowledge or 
consent of plaintiff, removed and disposed for its own benefit some of 
the equipment covered by the aforementioned chattel deeds of trust and 
thus deprived plaintiff of his security, which plaintiff values in excess 
of the amount allegedly due on defendant's conditional sales contract. 

6. Plaintiff further avers that the third trust (Foltis) being in 
default, Winkler foreclosed against Foltis, and as highest bidder, be- 
came the purchaser at said foreclosure. Plaintiff claims that Winkler 

151 operated said business until on or about March 15, 1953, when 
the second trust (Winkler) being in default, plaintiff as holder of the 
first trust (Diebock) foreclosed against Winkler, and being the highest 
bidder, became the purchaser at said foreclosure and the rightful owner 
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of all the equipment covered by said chattel deeds of trust, including 
"any substitutions, replacements and or additions in or to any the (said) 


equipment". 

7. After his purchase at said foreclosure against Winkler, plain- 
tiff claims that he in August 1954 sold said chattels, including substi- 
tutions, replacements and additions thereto, to Burgundy Cafe Inc. for 
part cash and part by promissory note secured by chattel deed of trust. 

8. The Court expressly finds that defendant has threatened to 
remove from the said Burgundy Cafe, Inc. the chattels covered by the 
conditional sales contract, and was prevented from so doing by a tem- 
porary restraining order and the posting of bond by plaintiff in the sum 
of $4, 000. 00. 

9. The Defendant denies that it removed any of the equipment 
covered by the chattel deeds of trust, and states that if plaintiff has a 
cause of action against defendant it should be in conversion, and that 
defendant should not be enjoined from removing forthwith the chattels 
in question. 

10. The Court finds that the removal of said chattels by defendant 
prior to a hearing upon the merits would disrupt the restaurant business 
of the Burgundy Cafe, Inc., and would cause grave and irreparable 
damage. 

On the foregoing findings of fact the Court reaches the following: 

152 CONCLUSIONS OF LAW 

1. The plaintiff states a cause of action, and, therefore, the 
defendant's motion to dismiss the complaint should be denied. 

2. The removal by defendant of the chattels claimed by it, would 
cause grave and irreparable damage, and therefore, defendant should 
be enjoined from removing said chattels, pending final hearing of this 
cause. 

WHEREFORE, it is by the Court this 17th day of May, 1955, 

ADJUDGED, ORDERED AND DECREED 

1. That defendant's motion to dismiss the complaint, filed 

herein on March 31, 1955, be and is hereby denied. 
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2. That plaintiff's motion for a preliminary injunction filed there- 
in on March 21, 1955, be and is hereby granted, and the defendant, its 
officers, agents, attorneys and employees and all other persons acting 
in concert with or at the instance of defendant, be and are hereby en- 
joined from removing, or otherwise interferring with the possession of, 
the chattels located at premises 5031 Connecticut Ave., N. W., in the 
District of Columbia, and under control of Burgundy Cafe, Inc. 
3. That the bond in the sum of $4, 000.00 heretofore posted by 
plaintiff, be and is hereby continued. | 
/s/ Edward M. Curran 
Judge 
Seen 


/s/ Sol M. Alpher 
Attorney for Defendant 


/s/ . Achilles Catsonic 
Attorney for Plaintiff 





153 [Filed June 30, 1955] 
ANSWER OF DEFENDANT 
First Defense 
The Complaint fails to state a claim against defendant upon which 
relief can be granted. | 
Second Defense 
Defendant admits the allegation of paragraph 1 of the | euiauiuteds 


the allegation of paragraph 5 that defendant sold equipment to Foltis 





Seafood, Inc., who was then operating a restaurant business at 5031 
Connecticut Avenue, N. W., Washington, and the allegation of paragraph 
9 that defendant claims that there is a balance due it by Foltis Seafood, 
Inc. of over $3, 000.00; defendant alleges that it is without knowledge or 
information sufficient to form a belief as to the truth of the allegations 
contained in paragraph 2, 3, 4, 6, 7 and 8 of the complet and denies 
the remaining allegations of the complaint. 
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WHEREFORE, defendant prays that this action be dismissed, with 
damages and costs to defendant to be paid out of the security herein 
posted by plaintiff pursuant to the provisions of the temporary restrain- 
ing order of March 21, 1955, and which security was continued by order 
of May 17, 1955. 
SPIEGLER AND ALPHER 


/s/ SolM. Alpher 
Attorneys for defendant 
Southern Building 
Washington 5, D. C. 


[Certificate of Service ] 


157 [Filed April 23, 1957] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
This cause having coméup oF earifig at this term of court, the 


court enters the following 
Findings of Fact 

1. In August, 1952, when defendant sold to Foltis Seafood, Inc., 
certain chattels under a conditional sales contract, and installed said 
chattels at premises 5031 Connecticut Ave., N.W., Washington, D.C., 
the plaintiff, Panos George, was the holder of a certain promissory 
note, secured by a chattel deed of trust duly recorded in the Office of 
the Recorder of Deeds for the District of Columbia. 

2. In order to install its own equipment at said premises, the 
defendant dismantled and removed some of the chattels identified as 
being chattels covered by the chattel deed of trust given to secure the 
plaintiff, and duly recorded as abresaid. 

3. The dismantling and removal of said chattels was done by 
the defendant through its agents and under its direction. 

4. Some of the chattels so removed were placed in the back yard 
of the premises, 5031 Connecticut Avenue, N.W., by defendant, and 
were left exposed and unattended, and some of them were taken by 
persons unknown after permission was granted by defendant's agents. 
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Still others of the chattels so dismantled and removed by defendant were 
158 loaded on defendant's truck and carted away, and some ‘of these 
were later sold by defendant. | 

5. The chattels identified as having been loaded on defendant's 
truck had a reasonable value in August, 1952, of $1600.00. 

6. Plaintiff did not give his consent to the dismantling or re - 
moval of the chattels involved, and did nothing to vitiate, waive, or lose 
his rights under the chattel deed of trust. ! 

7. Removal of the chattels by defendant endangered plaintiff's 
security and was in violation of , and constituted default ia the 
chattel deed of trust held by plaintiff. 

Conclusions of Law 





1. Defendant's exercise of dominion over plaintiff's chattels 
amounted to, and was, conversion of plaintiff's property, and plaintiff 
is entitled to recover against defendant. | 

WHEREFORE, the premises considered, it is by the Court this 
23rd day of April, 1957, | 

ADJUDGED, ORDERED and DECREED: | 

1. That plaintiff, Panos George, shall have and is hereby awarded 
a money judgment for the sum of $1600. 00 against the defendant, The 
Stern Company of Washington, Inc. and costs. 

2. That upon said judgment's becoming final, the preliminary 
injunction heretofore issued against said defendant, The Stern Company 
of Washington, Inc., shall be dissolved, and the surety on plaintiff's 
bond shall be released. | 


/s/ R. B. Keech 
Judge 


[Certificate Of ‘Service] 
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159 [Filed May 21, 1957] 
NOTICE OF APPEAL 

Notice is hereby given this 21st day of May, 1957, that The Stern 
Company of Washington, Inc., a corporation, defendant, hereby appeals 
to the United States Court of Appeals for the District of Columbia from 
the judgment of this' Court entered on the 23rd day of April, 1957 in 
favor of plaintiff against said defendant. 


/s/ SolM. Alpher 
Attorney for defendant 


Send copy to: 


Achilles Catsonis, Esq. 
815 15th St., N. W. 
Attorney for Plaintiff 


EXCERPTS FROM PLAINTIFF'S EXHIBIT NO. 2 
THIS INDENTURE 

Made this 9th day of June, A.D. 1952, by and between Foltis Seafood, 
Inc. of the District of Columbia, party of the first part, and Bernard 
Shankman and Stanley Kaiser trustees of the District of Columbia, 
parties of the second part: 

WHEREAS, Foltis Seafood, Inc. justly indebted unto George's, 
Inc., and Rosie Lee Winkler in the full sum of Twelve Thousand 
twenty-nine and 26/100 dollars as is represented 
by its two promissory notes bearing even date herewith in the aggregate 
amount of $12, 029.26 and payable in monthly installments as set forth 
therein. Said notes provide that upon default in the payment of any 
installments when due that at the option of the holder thereof the entire 


amount then owing shall become due and payable. 
* * ak 
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NOW, THEREFORE, THIS INDENTURE WITNESSETH, that said 
party of the first part, in consideration of the premises, and of one 
dollar, lawful money of the United States of America, to him in hand 
paid by said parties of the second part, the receipt of which is hereby 
acknowledged, has granted, sold, and delivered, and does by these 
presents grant, sell, and deliver unto the said parties of the second 


part, or the survivor of them, 
all and singular the goods, chattels and personel property named, 
mentioned, and described as follows, the same being done now in and 


upon the premises known as No. 5031 Connecticut a N. W. in 
Washington, District of Columbia, to wit: 
DINING ROOM 
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4-seater booths and tables 
6-seater booths and tables 


Front window settees with tables and chairs | 


Large round blue wall mirrors 
Booth lights 
Upright piano 


17” Trans-Vue Television with remote repeater 


! 
| 
' 





National Electric chrome finish Cash Register 


Bar Stools (chrome tubing - upholstered) 


10 ft. Front Bar Sections (upholstered with mica top) 


Electric Shaker 

Cory electric coffeemaker 

"Griswold" 2 drawer electric roll warmer 
12 ft. Back Bar, with "Capitol" ornament 
9 ft. s.s. Back Bar Stand with shelves 
Juice Squeezer (mechanical) 

10 ft. s.s. coffee urn hood 

5 ft. cocktail unit 

5 ft. metal ice chest (2-door) 

3 compartment sink 





4 spigot draft beer unit with bottle beer cooler 


| 
| 
| 
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9 ft. s.s.stand with shelving, and water fountain 
5 ft. sections of counter 
6 ft. ss stand with shelves and small cabinet 
Silverware trays 
Baby Chair 
Safe 
2 ft. Mica Top Stand with drawer 
Dish Carts with trays 
Metal Hat Tree Stands 
2 seater table and chairs 
exhaust fan - 12" 
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4 slice electric toaster 

*Hobart" electric mixer 

Garland broiler and oven (gas) 

8-burner gas range 

Hobart slicer 

18 ft. Hood 

8 ft. Steam Table 

6 ft. Kitchen Table with shelves, with pot rack 
4-door "Hill" refrigerator box with compressor 
"Hobart" dish washer with metal boards 

5 ft. Kitchen Table 

double gas fryer 

single gas fryer 

24" exhaust fan 

grease trap 

5 ft. metal sink 

electric hot plate (small) 

BASEMENT 

1 electric potato pealer 

1 3-compartment "Zerofreeze" deep freeze with compressor 
» | gas hot water heater and tank 


Pore ee ee ee | 
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"York" air conditioner 
York" ice maker 
shoestring potato cutter 
"Chatillon" scales ! 
3-compartment metal sink | 
Walk-in box with draft beer precooler and compressor 
Metal Fork : 
Step Ladder | 
Hand Truck | 
Metal Work Table | 
Wooden Work Tables 


CO eet 


All galvanized garbage cans, trays, dishes, glassware, silver- 


ware, cutlery, pots, pans, crockery, etc. 
SIGNS 

2 Inside Window Neon Signs 

1 Outdoor "Chicken-in-the Rough". | 
Additions and substitutions to above all licenses including but 
not limited to restaurant license and A. B.C. license leasehold 





interest. 
Inventory of Merchandise. 














11 


DEFENDANT'S EXHIBIT NO. 1 
EXCERPTS OF 


CONDITIONAL SALES CONTRACT 

KNOW ALL MEN BY THESE PRESENTS: 

That Foltis Seafoods, Inc. Mr. Gus Foltis residing at 5031 Conn. 
Ave. N.W., Wash. D.C. (hereinafter called the BUYER) have this day 
obtained from THE STERN COMPANY, OF WASHINGTON, | INC. with 
offices located at No. 631 Indiana Avenue Northwest, in the City of 
Washington, District of Columbia, (hereinafter called the SELLER) the 
following goods, wares and merchandise: | 

One G.I. Hood 17' C 3'6" x 2'0" high ! 

One 5' x 2' 6" fish box G.I. W/drawers 

One 5' x 2' ice pan work board 

One 18" x 20" G.L Sink 

One Hot Top Vulcan range #5730 

One open burner, no oven #5754 

Two single back shelf 

Three super chef #FM14 

One #15744 S. S. Broiler Vulcan 

Twelve 36" x 36" tables 22" base 

Two tables ; 

(Sixth four chairs 671-3/4 Empire State) | 
of the value of $5055.19 upon which the BUYER agrees to day to the 
SELLER the sum of $1255.19 as the first payment thereon and the 
further sum of $3800. 00 with interest at the rate of six per centum 
per annum on the 











* 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
3 ARTHUR KOT ARIDES 
was called as a witness by and on behalf of the Plaintiff, ahd, being 


first duly sworn, was examined, and testified as follows: 
* 5 4 * bs 
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DIRECT EXAMINATION 
BY MR. CATSONIS: 

Q. Would you state your name? A, Arthur I. Katorides. 

Q. Where are you employed? A. I am employed in Baltimore 

City at the Manhattan Store Fixture Company. 

Q. Were you at any time employed by the Stern Company of 
Washington -- specifically, were you employed by the Stern Company in 
August of 1952? A. Yes. I was employed with the Stern Company for 
a period of one year during the time I was with the firm. 

Q. In what capacity were you employed with the Stern Company? 
A. Well, I was in the planning and sales. 

Q. Planning and selling what? A. Store equipment. 

Q. Did you have occasion to do any work in connection with 
planning and/or selling to the Foltis Seafood Company at 5031 Connecticut 
Avenue, Northwest, Washington, D. C.? A. Yes. I happened to work 
with Mr. Foltis in planning the store and we proceeded with our manager 
at the time, Mr. Margolis, to negotiate a deal, consummating a con- 
tract for the sale of equipment to the Foltis Seafood Restaurant. 

Q. In your plans did you find it necessary or did the plans call for 
the removal or the changing of any of the equipment that was already in 
the premises? A. | Yes. We felt that it was required to remove certain 
dining room equipment for more modern atmosphere, and also to remove 

5 certain equipment in the kitchen, to expedite, let's say, service 
much better than the present operation. 

Q. In connection with the removal of that equipment and the in- 

- Stallation of the new equipment did you have anything to do with that? 
What did you have to do with the installation of the new equipment? 
A. I was there possibly a day or a day and a half during the installation, 
as I recall. I happened to be there while the men were actually dis- 
connecting and moving certain equipment. 

Q. Do you know of your own knowledge whether the equipment 
that had been removed in order to take the place of the new equipment-- 
do you know what happened to the equipment that was replaced? A. Well, 
when I was there, of course we dismantled certain equipment and we had 
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the truck of our firm that moved some of it; as to how much of that 
equipment was moved at that time, I don't recall clearly. We were 
moving a lot of equipment with our trucks at the time. | 
Q. When you say “our trucks", whose trucks do you mean? A. I 


| 


mean the Stern Company had a truck there. 


Q. Was some of the equipment that had been removed } pines in 
the Stern truck? A. Yes. | 
Q. Did you see that yourself? A. Yes, I was there. I seen 


some of it. Yes, sir. 
* * 
BY MR. CATSONIS: 
Q. Do you know what of your own knowledge happened to that 
equipment after it was placed in the Stern Company? A. t know some 
of it was taken to the company. I don't know if the total amount was 
taken to the company. 





Q. Did you see any of the equipment that had been removed by 
you in the Stern Company premises? A. Yes. I have seen'some of it. 





Q. Can you tell us from your recollection what some of the equip- 
ment was that was removed? | 

* * * | 

Q. * * * and placed in that truck. A. Well, we 
had moved from the dining room, let's say, some booths, tables and 
some chairs. From the kitchen we removed some kitchen equipment. 


* * * cs 


A. I know there were some settees that we removed, The boy 
dismantled some of that and set it on the truck, and some booths that 
they had taken out, setting booths they had taken out, table and some 
chairs, I believe. I think in the dining room we had a dispensing unit 
that was thrown on the truck, a beer dispenser. There was a hood-- 

THE COURT: Do you recall the dispensing unit? 

THE WITNESS: Yes, sir. 


He * 


BY MR. CATSONIS: 


* 
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Q. Can you think of anything else that was removed? A. We 
disconnected a certain amount of equipment that had to be replaced. 
Whether or not they were placed on the truck I don't know. 
Q. What kind of equipment was it? A. For instance, we dis- 
connected galleys, like stoves. We disconnected a hood. 
* ok * * 

9 A. I think it was a large stove, a restaurant stove that generally 
the restaurants use. Then there was a hood that we disconnected and 
replaced it with a new hood. There were some tables. In other words, 
the general equipment that was in the kitchemprobably four or five pieces 
in the kitchen. 

* * * * 
Q. ** In connection with the redesigning of the store, did it become 
necessary to change the equipment perhaps by reducing the size of it 
or something like that? A. In the dining room. 

Q. Anywhere in the restaurant? A. Well, yes, I think we did. 
We cut down a bar. I don't remember the exact length. We reduced that 
considerably--about four or five feet. We changed the equipment around. 
I mentioned we removed some booths and substituted the same with 
chairs and tables. We had a certain amount of booths in the dining 
room we removed and substituted with chairs and tables. 

Q. Can you think of anything else that was removed? You 
mentioned booths. Was there anything about the size of those booths 

10 that might indicate something else? A. Well, the sizes--as I 

recall, they had in the center of the floor--there was some large booths 
for six seats and then you had small booths for two persons. So that 
center was completely removed. I think we had six on one side and six 
on the other. They were removed and substituted with chairs and tables. 

We had settees in the front of the dining room which were removed 
and substituted with booths, as I recall. The back section we had this 
bar which I mentioned which we cut down, removed certain equipment 
from the back bar, such as dispenser, which I mentioned previously. 
I think there was an old sink which we substituted with a new sink. That 
is about it, as I recall, roughly. 
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MR. CATSONIS: If Your Honor please, at this time I would like 
to offer in evidence Plaintiff's Exhibit 1 for the purpose of refreshing 
the witness’ recollection. 
This exhibit contains a list of equipment. * * * 


* * * * | 


11 THE COURT: It will be admitted, there being no objection. 
* * ea * | 


MR. CATSONIS: This is a deed of trust recorded November 20, 
1950. * * * * 

* * * * 

MR. CATSONIS: It is a deed of trust which Diebock gave back to 


myclient* * * 
* * * * 





12 I also have the deed of trust from Foltis to Winkler which carries 
over the chattels. 
THE COURT: That is recorded when? : 
MR. CATSONIS: That is recorded June 11, 1952. This contains 
a list which corresponds with the list that is included in the Diebock trust. 


* * * os | 
13 THE COURT: That will be received. Plaintiff's Exhibit No. 2. 
* * * * 


14 MR. CATSONIS: He has testified all he can remember. He has 
exhausted his memory. | | 
THE COURT: He has a right to refresh his memory. 

MR. ALPHER: He is refreshing it from a document which has 
nothing to do with the transaction. | 
THE COURT: As I understand, this is the document which covers 

the things which were in the place. 
MR. CATSONIS: Yes. | 

THE COURT: What does this deed relate to, '52? : 

MR. CATSONIS: June 1952. That is what was in there when 
Foltis was operating the place. 
THE COURT: I think if that is true, he has a see to show him 

this document. 
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MR. ALPHER: I reserve my point. 
THE COURT: Certainly. 
BY MR. CATSONIS: 
15 Q. I show you Plaintiff's Exhibit No. 2 * * 

* * * * 
and ask you * ; + * *, if any of the items appear 
on that list that were removed by the Stern Company. 

* %K co * 

THE COURT: All he wants to know, if you see any on there that 
were removed and put on the truck, if any. 

THE WITNESS: We did remove one 9-foot of stainless steel back 
bar panel. I don't recall if it was put on the truck. That was part of 
the alteration. 

MR. ALPHER: I move that be stricken if he doesn't know whether 
it was put on the truck. 

THE COURT: I will let it stand, but I do understand he is not 

16 Saying that it went out on the Stern truck. 

THE WITNESS: One 3-compartment sink. 

THE COURT: Is that the same one? 

THE WITNESS: That is one 3-compartment sink. 

THE COURT: Is that the same one you heretofore referred to? 

THE WITNESS: Yes, sir. There is a gas range which I mentioned 
previously was removed. It is referred to here as an 8-burner gas range. 
That was removed. 


THE COURT: Excuse me. You are saying they are removed. 
Unless you state to the contrary I am going to understand they were re- 
moved from the place and you don't know where they went, unless you 
specify. 


BY MR. CATSONIS: 

Q. Was that gas range placed on the Stern truck? A. AsI said 
previously, it is difficult for me to determine how much of this equip- 
ment was placed on the Stern truck. 

THE COURT: What is your recollection, if any? 


THE WITNESS: I don't know on that. 
* * * 
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BY MR. CATSONIS: | 


Q. So, Mr. Witness, will you please take that list and go over it 
carefully and mention which of the items you recognize as having been 
removed and which ones you remember of those that were removed that 


were actually placed on the Stern truck, and, if there are more than one, 
you mention those, the number of them. A. AmI pecuitin’ to say one 
thing ? 

THE COURT: You may go off the record. 

(Off the record. ) 

THE COURT: On the record. 

18 THE WITNESS: All of this equipment had to be substituted. Let's 
Say all this equipment that was under this Stern contract had to be set 
in place in the establishment. All the other equipment in that place 
was actually removed and supposed to be removed by the Stern trucks. 

Am I clear on that? 
BY MR. CATSONIS: 
Q. What was your testimony with respect to Mr. Margolia? Who 
is Mr. Margolis? A. Mr. Margolis was the manager of the Stern 
Company at the time, and he agreed with Mr. Foltis that he was to re- 
move all of that equipment from the establishment. | 
MR. ALPHER: I think that is a bit of hearsay. | 
THE COURT: I understand that Margolis agreed; is that Margolis 








said? 
THE WITNESS: Yes. 
THE COURT: He is the manager of Stern? 
THE WITNESS: Yes, sir. 
MR. ALPHER: I think the gentleman is testifying what he agreed 
with somebody else. 
THE WITNESS: Margolis. 
THE COURT: Did you hear Margolis say this? 
THE WITNESS: Yes, sir. 
BY MR. CATSONIS: You know of your own knowledge that 
19 the equipment that had to be removed was dismantled py Stern's 
men? A, Right. 
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Q. Workers of the Stern Company? A. That is right. 

Q. And you did see considerable of that equipment placed in the 
Stern truck? A. That is correct. 

Q. But your present difficulty is that you can't tell the exact 
number of pieces? A. No, sir; I don't recall. I have seen most of the 
equipment, like booths and fryers, on the truck, but as to saying so 
many chairs and so many booths, I wouldn't be able to determine that. 
All of that equipment was to be removed by the company. 

Q. So far as you know, it was removed from the premises 5031 
Connecticut Avenue? A, That is right. 

Q. And placed in the Stern truck? A, Yes, sir; as far as I know. 

Q. You have been in this kind of business for a good many years, 
have you not? A, Yes, I have. 

Q. You have indicated your present connection is with an equip- 

20 ment business? Yes. 
Q. Can you give us some more of your experience with furniture 


dealing, designing of restaurants and selling equipment? What are some 
of your previous connections? A, I did various estimating on equipment. 


Q. For whom? A. Well, I have worked for several firms in town. 

Q. Can you mention some? A, I worked with Kogod and Dubb, 
which is a local firm. 

I have worked with Bernard Store Fixtures Company. 

I have done a couple of estimating jobs, fire jobs. 

Q. Fire jobs? A. Yes; for some insurance companies. 

Q. Did you have occasion to sell some restaurant equipment? 

A. Oh yes; for many years. 

Q. Well then, I would take it that you are familiar with values of 
restaurant equipment. A. Yes. 

MR. CATSONIS: If Your Honor please, I would like to ask this 
witness about the value of the equipment that has been removed for 
purposes of replacing the same. I think he is familiar with fixture 
values. His experience indicates he was. 
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THE COURT: We are interested in 1952. 

MR. CATSONIS: Yes, sir. 

THE COURT: Ali right. 

BY MR. CATSONIS: 

Q. Mr. Witness, -- 

MR. ALPHER: Your Honor, I understand that Your Ronar is 
permitting Mr. Catsonis to ask the witness the value of equipment in 
"52. I don't understand from this attempted qualification of Mr. 
Kotarides as an expert, I don't understand how much of that experience 
he had in '52. | 

_ THE COURT: You may ask preliminary questions. 
BY MR. ALPHER: 

Q. Mr. Kotarides, how long have you been in this type of 
business? A. Since 1946. | 

Q. From 1946 to 1952, what was your experience--for whom 
were you working? A. From 1946 to 1949 I worked for myself in 
Norfolk, Virginia. 

Q. Doing what? A. Selling restaurant equipment. 

Q. New equipment? A. Yes, sir. 

THE COURT: Any old? 

THE WITNESS: Yes; trade-ins. 

BY MR. ALPHER: 
.Q. From 1949? A, From 1949 to 1950 I worked for Abram E. 
Stern Company. 

Q. What capacity? A. In sales. 

Q. New equipment? A. New and used. 

Q. From 1950. A. From 1950--in 1950 I was in for parses 
Washington Fixture Company. 

Q. For how long? A. I think for two years; up to the time I 











went with the Stern Company. 
Q. I thought you went with the Stern Company--you had been with 
them for one year. A. '51 and '52. 


Q. How much buying and selling have you done of asbd equipment 
from '46 to '52? A. In volume, or pricewise? ! 
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Q. Volume. 
THE COURT: You mean buying or selling? 
23 BY MR. ALPHER: 

Q. Buying or selling used equipment. A. Might be $100, 000 
worth, probably. That is an estimated figure. I wouldn't know offhand. 
I would have to give it a little more serious thought. 

Q. That is, over the period of '46 to '52? A, It might be more; 
yes, sir. 

Q. In making appraisals of used equipment, what factors do you 
take into consideration? A. We take into consideration the selling price, 
the abuse of the equipment, the resale value, the cost of replacement, 
the cost of connecting and disconnecting. That fact depends upon the 


warehousing of the item. 

Q. Have you done any appraisal work of used equipment other 
than for purposes of resale? A, I have done about three to four jobs, 
let's say; fire estimating I would say for the three G's of Baltimore, 


which was here in Washington at the time. They are fire adjusters. 

MR. ALPHER: I object to this gentleman's qualifications as an 
expert on values. 

THE COURT: What is your objection? 

MR. ALPHER: I think there is a difference between valuation for 
purposes of resale or credit in used equipment and values for the pur- 
pose of, let's say, intrinsic value at any specific time. In other words, 

24 what is involved is the value of this equipment at a specific point, 
namely, August of '52. I don't think he has had sufficient experience, 
according to his testimony, to enable him to place a value for that 
purpose. For instance, he has stated that he does not take into con- 
sideration the age of equipment. 

THE COURT: I don't think he said-- 

THE WITNESS: I said abuse. The abuse is determined by the 
age. 

THE COURT: You said the negative and he didn't say the negative. 
He said selling price, abuse resale, cost of replacement, cost of con- 
necting, disconnecting and warehousing. 
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MR. ALPHER: I say the original cost comes into play, the age 
of equipment comes into play, all of those things. | 
THE COURT: Didn't he say selling price? 
THE WITNESS: Right. 
MR. ALPHER: Selling price at the time he is lindane: 
i! THE COURT: I am talking about original cost. ! 
THE WITNESS: We know the cost of the item as long as we have 
, our list price, on which we get certain discounts. ! 
MR. ALPHER: I am talking about original cost of the piece of 
25 equipment. 
THE WITNESS: That is how you determine it. ! 
THE COURT: I am not understanding your point. I understood 
you to say that one of the items which you did take into consideration 
was the cost of the item; namely, what the item would sell tor. 
THE WITNESS: Right. | 
THE COURT: The original cost. 
ii THE WITNESS: Yes. 
THE COURT: Then you took into consideration abuse, which 
would reflect depreciation, wear and tear. 
THE WITNESS: Yes. 

















. | THE COURT: All right. You may proceed. 
3 BY MR. CATSONIS: 
* * * * 


Q. ** You testified that you had removed some settees. Approximately 
how many of those settees ? 
MR. ALPHER: I object. The witness' testimony, almost with-. 

out exception, was that while he knew some equipment was taken, he 
didn't know how much or how many of any particular item. 7 | 
THE COURT: I think he has a breakdown. I understood him to 
say Mr. Margolis directed all the equipment to be dismantled and re- 
26 moved. | ; 
THE WITNESS: Yes, sir. | 
THE COURT: It was removed but he doesn't know how much went 


on the truck. 
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THE WITNESS: That is right. 

MR. ALPHER: The only thing involved is, what did go on the 
truck. We couldn't be charged with conversion if left on the premises. 

THE COURT: You may be right, but let me hear it and you can 
preserve your point. 

BY MR. CATSONIS: 

Q. To your best recollection, how many of the smaller sets of 
tables or booths were removed? A. We hada center section, which 
was comprised of six 4-seater booths. 

Q. What value would you place on each one of those? A. Replace- 
ment would be about $40 each set, which would be 4 times 6. 

Q. -That is $240.00? A. Yes, sir. 

Q. Replacement value? A. Yes, sir. In other words, if you 
had to go out tomorrow and buy those used in that condition you would 
have to pay at least from $40 to $45 a set. 

Q. I want to make it clear you are speaking of replacing it by : 
used equipment. A. Yes. | 

27 Q. There were some larger booths, you testified before. Can 
you give us a little better description of those? A, Those booths, as I 
recall, were for six persons. They were approximately five feet long 
or five and one-half feet long. There were six of those. 


Q. What value would you place on each one of those, replacement 
value? A. Would be about $60 per set, which would mean about $360. 
That, of course, is a complete booth, panel and the seats. 

Q. The whole thing was removed; right? A. Yes, sir. Those 
were in the center. 

Q. Did you specify that there were some smaller tables in there? 
A. No tables. 

Q. Were there some two-seaters? A, There were some two- 
seaters where the settees used to exist. 

Q. About how many of those were there? 

THE COURT: What do you call them? 

MR. CATSONIS: Two-seaters. 

THE WITNESS: A setee is a bench which goes against the wall. 


23 
Some are straight benches and some are circular benches. Those were 
28 circular benches. Those, asI recall, were approximately about 
12 feet, which would require about four tables to each settee; which 
meant four tables, and we had two settees; equal to eight tables, approxi- 
mately. | 
‘BY MR. CATSONIS: : 

Q. You are speaking of the smaller tables now? A, Iam speak- 
ing of the item. here, Number 3; front window settee with tables and 
chairs. — . | 

Q. You said about eight of those. What would be the value of 
replacing each one of those? A, They would be about $9.00 a table. 

Q. That would make $72.00? A. Yes, sir. | | 

Q. How about chairs? You mentioned some chairs. A. I don't 
recall if the chairs were removed or not, Mr. Catsonis. I don't know. 

Q. I think you mentioned various sizes of settees. Have you given 
us all the settees that you speak of? A. Window settees--they were 
approximately 12 feet, or 10 feet. 

Q. How many of those were there? A. Let's take the 10-foot 
figure. There would be 20 feet in total, which means replacement 
value would be about $9.00 per foot. 

Q. That will make about $180? A. Yes. 

Q. You mentioned something about bars, as I recall now. 

A. The panel. It stipulates 9 feet of paneling , which acthally would 
be about $9.00 a foot replaced value. 

Q. That would be $81.00? A, Yes, sir. 

Q. You said something about a sink. Would you give us a value 
on that? A. A replaced value of a galvanized sink would be about $20. 00. 

THE COURT: All of this is used value ? 7 

THE WITNESS: Yes, sir. 

BY MR. CATSONIS: 

Q. Did you give us all the information that you néinkniben about 
the back bar? I think you mentioned something about back bar. A. A 
hood is priced on the same basis as a panel. I think the hood was about 
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8 feet, or 9 feet; the same as a panel. 
Q. Which hood would that be? A. That is the hood in the dining 
room, which would be above your coffee urns. So, if that was 8 or 9 


feet-- 
Q. Let's take 8 feet, to be on the conservative side. A. That 
30 would be about $9.00 per running foot replacement value. | 

Q. That will be about $72.00? A. Yes, sir. 

Q. You mentioned something about a range in the kitchen. A. To 
replace a kitchen range in a workable condition, to be functional, the 
replacement value would be about $95 to $100. 00. 

Q. Let's take $95.00. * * * + 

* * * * 

31 BY MR. CATSONIS: 

Q. What else do you see that you recognize in the kitchen? 

A. Well, they had a hood there, which of course was replaced. I don't 
know what happened to that. The replaced value of a hood of the size 
that existed in the establishment would be, say about $60 or $65. 00. 

* * * * * 

32 THE COURT: What you referred to was a dispenser for beer. 
BY MR. CATSONIS: 

Q. What is that beer situation there? A. We removed that beer 
dispenser, which was part of the unit. It wasn't a complete unit because 
half of the unit is down in the basement. The dispensing unit was under 
the bar in the dining room. Of course that was removed. We substi- 
tuted it with some sinks under there, as I recall. 

Q. The part of the unit that was removed--what would you say 
would be the replacement value of that? A. The entire system, of 
course, runs about twenty-two hundred, but that particular unit, being 
it was the dispensing part of it, I feel that would be approximately $375 
to $400. 

Q. Let's take $375. * 


ae * 
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33 BY MR. CATSONIS: 
Q. Is there anything else that you can think of? A, We replaced 
the kitchen table. | 
Q. Work table? A. Work table. 
Q. What would be the replacement value of that? A, That is 


about $45. 00. 
* * * K * 


| 





34 MR. ALPHER: May I Say at this moment I previously objected 
to this witness being allowed to testify as to the values of these items. 
With the rough description he was able to give, I now, renew my 
motion to strike all the evidence of the value at this point. | 


THE COURT: I will deny the motion. ! 
* * * * * 


BY MR. CATSONIS: | 

Q. And your testimony, asI recall, for summary purposes, 
is that equipment was all removed from the premises? | 

MR. ALPHER: Object. 

THE COURT: He didn't say that. Check me now, because this 
is important: 

You stated that Mr. Margolis, the manager for the stern company, 
said all the equipment was to be removed and all the equipment was 
dismantled by Stern men? | 

THE WITNESS: That is right. | 

THE COURT: And that some of the equipment was in fact taken 

35 out, to your personal knowledge, and put upon a Stern truck? 

THE WITNESS: That is right. | 

THE COURT: What amount there was you don't know? 

THE WITNESS: Yes, sir. 

THE COURT: Is that your understanding ? 

MR. ALPHER: Yes, Sir. | 

BY MR. CATSONIS: | 

Q. The equipment upon which you placed a value right now, was 

all that equipment placed on the truck? 
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MR. ALPHER: He is arguing with the witness. 

MR. CATSONIS: No, I am not. 

THE COURT: Are you in position to tell what, if any, of the 
equipment was placed on the Stern truck of those items which you have 
listed? 

MR. CATSONIS: Of the items that you have listed, can you say 
which ones were placed on the truck? 

THE COURT: If any. 

THE WITNESS: The only equipment that I recall that they were 
loading and I happened to see was some of the booths or the booths. In 
total I don’t recall exactly. 

Booths, settees, a dispensing unit, beer dispensing unit, tables. 
I think they were loading the stove at the time I looked at the truck; I am 
not sure. 

36 MR. ALPHER: I object. 

THE COURT: You do say the stove was loaded? 

THE WITNESS: I will say the stove was loaded; yes, sir. That is 
all I can recall. 

THE COURT: We still have another problem. We have booths 
and settees and we have tables. They are in the multiple. I don't know 
if he can do any better or not. 

BY MR. CATSONIS: 


Q. When you say you saw the settees and table, and so on, can 


you say how many of those were placed on the truck, how many of the 
settees, how many of the booths, how many of the tables? You gave us 
the number that were dismantled. Can you give--as I recall your 
testimony--I may be wrong--is that all of those were placed on the truck. 

MR. ALPHER: I object. 

THE COURT: You had better let him answer. 

THE WITNESS: When I said booths I meant the entire amount of 
booths and the amount of settees. They were all totally placed on the 
truck. 

THE COURT: That is, the booths and settees. 
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THE WITNESS: Yes, sir. That is the procedure of loading. 

Then you work on the heavier equipment. That is the procedure 
that I think the truck followed. I saw those being loaded. | 

37 BY MR. CATSONIS: ! 

Q. So there won't be any question about it, all of the settees, the 
booths. Did you mention tables? A. With the tables; yes, sir. That 
would mean the tables and the booths together. 

Q. And also the dispenser? A. Yes, sir. 

THE COURT: I think we had better recess until 1:45. 


ak ak x * * 


AFTERNOON SESSION 
* * 
ARTHUR KOTARIDES 
resumed the stand, and, having been previously duly sworn, was 





examined, and testified further as follows: 
39 DIRECT EXAMINATION (Continued) 
BY MR. CATSONIS: 


ak * * a *x 





Q. During the adjournment did you have occasion td go with me 
and with Mr. George over to the Capitol Hill Cafeteria on ist and 
Independence Avenue, Southeast? A, Yes, sir. : 

Q. Did you see in the cocktail lounge of the cafeteria two booths 


there that you recognized? A, Yes, sir. | 
* * * * * | 





Q. Did you recognize them as any of the booths that were re- 
moved from 5031 Connecticut Avenue and placed in the Stern truck? 
A. Yes, sir. | 

Q. How did you recognize those booths? A, Well, _ they carry a 
serial number under each booth and from the design of the manufacturers, 
let's say, style of the booth, and then the serial number which designates 
the continuity of number of booths going to the same order. 

40 * * * * * | 
Q. Did you inspect the booths for the serial number? A, Yes, sir. 
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oe * * * * 

Q. What is the specific number that you found under these booths ? 
A. We found 5767-10. 

Q. Who is the manufacturer of those fixtures? A. National 
Store Equipment Fixture Company in Baltimore. 

Q. Did you and Mr. Panos George go to 5031 Connecticut Avenue 
Northwest? A. Yes, sir. 

Q. And what was the purpose of your visit there? A. To con- 
firm the serial numbers; to confirm the identity of the serial numbers 

41 and compare them with the booths in the Capitol Hill Cafeteria. 

Q. For the purpose of making that confirmation, what did you 
do, specifically, at 5031 Connecticut Avenue? A. We inspected the 
booths and checked the serial numbers on Connecticut Avenue and com- 
pared them with the booths at the Capitol Hill Cafeteria. 

Q. The booths that you inspected at Connecticut Avenue, did you 
recognize those as being the booths that were in the premises and were 
left there after the installation and removal, after the installation of the 
new equipment and the removal of some of the old? A, Yes, sir. 

Q. Did you inspect those booths as to their serial number? A, Yes, 


Q. Did you make a notation of that serial number? A. Yes. I 
examined the booths. 

Q. What is the serial number in those booths? A. The same 
number as the ones on Capitol Hill, 5767; the serial number at Connecti- 
cut Avenue; and the 5767 is the serial number at the Capitol Hill Cafe- 
teria. | 

Q. Who is the manufacturer of the booths that you inspected at 
Connecticut Avenue? A. National Store Fixture of Baltimore. 

42 MR. CATSONIS: That is all. 
CROSS EXAMINATION - BY MR. ALPHER: 
47 2. Now I will ask you if there is any provision made on that con- 
tract for credit for used items to be turned in to Stern company. A. No, 
sir. I don't see any stipulation. 
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Q. And your testimony was that if there were to be any credit 
for used items, it would appear in the contract? A, I should think so; 
| 
yes. | 


k * * 7 x 


50 Q. At the time these items that you said were taken dut of the 
premises, do you know when these booths were bought by the owners of 
31 the business on Connecticut Avenue? | 
MR. CATSONIS: I object. 
THE COURT: I will let him answer if he knows. 
THE WITNESS: Well, I would say within a 4 to 5-year period. 
BY MR. ALPHER: | 
Q. I asked you if you know the specific date. A. The ii 
remains the same. You can buy-- 
[bough nfl COURT: You don't know when these particular o ones were 
out? 
THE WITNESS: No, sir. In a period of four years, or five years 


possibly. 





BY MR. ALPHER: | 
Q. Do you know who they were bought from? A. That product 
actually comes from National Store Fixtures Company. : 
Q. But you don't know the date they were bought. Do you know 
the price at which they were bought? A, Yes. They have a specific price. 
Q. Do youknow? A, Yes, sir. | 
* * * 
52 BY MR. ALPHER: | 
Q. Iamtrying to go over your process of evaluation and I am 
trying to check these values. 
For instance, you placed a value of $40 on one four-seater booth. 
That is what we are talking about, what you just saw at the eoteterta. 
A. Yes. | 
Q. $40 for a six-seater? A. Four-seater. | 
Q. When did you place that valuation on that? Just now, when you 
were on direct. A. Yes. 
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Q. This is 1957. What was the value in 1952? A. 5 per cent 
less. 

Q. Iam asking, did you in 1952 place a valuation on these items. 
A. In 1952? 

Q. Yes. A. If I placed a valuation at that time? No, sir. 

Q. Iask you now, what was the value of that booth in August of 1952 
when you saw it? What was the value in August of 1952 of that booth 
when you saw it being loaded onto the truck? A. Replacement value? 

53 Q. Yes. A. $45.00. 
Q. How do you arrive at your replacement value? A. There has 


only been an increase in that product, say about 10 per cent in the last 
five years. 

Q. You don't know how old that item was? A. As long as it 
hasn't been abused, the value is still there. The design remains the 
same and the product is, actually has the looks and the surface is not 
abused. So, therefore, the value is established, based on the condition. 


Q. You are arriving at a valuation as of 1952? A. Yes, sir. 

Q. By its appearance to you on that date? A. Appearance and 
design; yes, sir. 

Q. Has no reference as to what actually was paid? A, Yes. 
We have specific reference. That applies to all the jobbers throughout 
the country. 

Q. You don't know when it was bought? A. The price hasn't 
been changed in the last five years. 

Q. I asked whether you based its valuation on its appearance on 
that date. 

THE COURT: Alone? 

MR. ALPHER: Alone. 

54 THE COURT: He said no. You didn't value this property on its 

appearance only? 

THE WITNESS: Of course not. 

MR. CATSONIS: I think his testimony set out a half dozen things. 
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BY MR. ALPHER: | 
Q. You are guessing at the age? A. The increase of price, the 
increase of selling price and, of course, all conditions pertaining to 
the product as of today as of 1952. | 
Q. You were shown no document under which it was originally 
purchased so that you knew the purchase date of the item new? A. No. 
But we do happen to know. ! 
Q. Iask you only that question: You were shown no document in 
1952 giving you the cost value of that item to the owner? A. Do I have 
to have a document to be shown? | 
THE COURT: You didn't? | 
THE WITNESS: No, I didn't. | 
THE COURT: I understood you did know. ! 
THE WITNESS: Idid know. 
BY MR. ALPHER: 
Q. What is the depreciation rate of a wooden booth? A, We have 
55 to be a little more specific than that. The depreciation rate con- 
cerning this item: age, appearance or whatnot. 
I mention two things: The design remained the same. The factory 
still manufactures the same product today. So the only increase that 
has transpired the last five years is increase in wage, production. So 
therefore there has been an increase of 10 per cent the last five years 
on the product. So the price is actually about the same the last five 
years with the exception of the 10 per cent increase. | 
Q. What was the cost of this item new when it was parchased? 
A. Around $40. 00. | 
Q. Your testimony is that in five years it depreciated none ? 
A. That is the cost. Whose cost? | 
Q. I said what was the cost of this item new when it was pur- 
chased? A. Jobber's cost, would you refer to? ! 
Q. Iam talking about the retail user. What did the restaurant 
owner pay? A. You saidcost. That is the selling price you are re- 
ferring to. The selling price of that item is $95. 00. | 


' 
j 
i 
' 
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Q. That was the price, selling price five years before? 
56 A. Would be $90 in that particular year. It would be about $90. 00. 
Q. What is the depreciation rate on this type of equipment, do you 


know? A. You are asking me the depreciation rate of today? 


Q. As of five years ago, what is the useful life of an object of 
this kind? A. It would be the reselling price--the reselling price, 
would be 50 per cent of its reselling price. 

The replacement price would be 50 per cent of its actual selling 
price. 

Q. Would you answer my question: 

What is the useful life of such anitem? A. 20 years. 

Q. Did you know what year the window set was bought? A. No. 

Q. Did anyone tell you in 1952 when the sink had been bought ? 
A. No, sir. 

Q. Did you make any inquiry when it had been bought? A. No, 


Q. Do you know what was paid for it originally? A. I would 
actually assume. I did not know. 

Q. Do you know what was paid for the window settees when they 

57 were bought new? A. I would assume what it was paid for. 

Q. Did anyone tell you, or did you find out? A. They didn't 
have to tell me, because, approximately, without having the figures 
of the firm that sells the product I would know approximate. 

Q. Who made the window settees? A. National Store Fixtures 
Company. 

Q. Is that your present recollection? A. Yes, sir. 

Q. What make was the sink? A. That I wouldn't know. It 
might have been Sterling; it might have been Progressive. 

Q. Would that have any connection with the value in 1952? 

A. In matter of dollars, it possibly-- 

Q. And you don't know what make it was in 19522 A. What 
make it was ? 

Q. You don't know the make? A. The companies are pretty 
well in line pricewise. 
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Q. Please answer the question. A. I don't know. 
@. Do you know the make of the hood that you said-- A. No, sir, 


I do not. 
58 Q. Wouldn't that make a difference in value? A. Not knowing the 


manufacturer? 
Q. Yes. A. Not necessarily. | 
Q. Did you know how long the hood had been in the plate ? A. No, 
not exactly. 
Q. You don't know how much had been paid for it, either? A. No, 





sir. 
What was the make of the beer dispenser? A, That I recall. 
What was the make? A. Cold Draft. ! 
How old was that? A. Probably five years old. | 
Are you guessing? A. Yes, sir. Could have been three 


years old. | 
THE COURT: More than five? ! 
THE WITNESS: More than five? I wouldn't say it was more than 
five. 
« . * aK 
63 REDIRECT EXAMINATION 
BY MR. CATSONIS: 


* * * * * 





THE COURT: I want to make sure, unless you gentlemen concede 
it--I have understood this witness to testify as to the things he saw re- 
moved, that the value which he placed on them was replaced value in 
used condition as of 1952. That is his testimony. ! 

THE WITNESS: That is correct. Replaced value that I placed on it. 

THE COURT: In other words, if you replaced it in opetiticn ata 
price you fixed in 1952. 


THE WITNESS: That is right. * 
* * * * 





64 MR. ALPHER: I don't understand the testimony. 
THE COURT: Let's understand before we leave. As to those 
items which you said you did see dismantled and you did see removed 


' 
| 
| 
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and you did see go into a truck, some went in the truck and some didn't, 


as to those properties you saw dismantled by Stern, you have fixed the 


price which is the price for them in their used condition as of 1952 in 
the condition which they then were? 

THE WITNESS: That is right. 

MR. ALPHER: I understand the manner in which Your Honor has 
put it. To my mind that is an answer to a hypothetical question. There 
is no record made by this gentleman of a value placed on it in 1952. 

THE COURT: That is his testimony. Specifically he did say '52. 

MR. ALPHER: He is now placing-- 

THE COURT: He Said it then. 

Mr. Reporter, this is on his direct examination. If you will turn 
to where we start off with settees. 

It may help with reference to the question we asked the reporter 

65 to return to that it wasn't my position that this witness in 1952 
did then make a value. I understand he is here as an expert valuing 
the property at a price which he believes that particular property would 
have been worth in 1952 in the condition it then was--in other words, used 
property. 

Are we in accord? 

MR. ALPHER: Yes. 

THE COURT: That is a fact? 

THE WITNESS: That is correct. 

“ RECROSS EXAMINATION 

BY MR. ALPHER: 

Q. Just so the record is complete, is it your testimm y that on 
none of the items that you saw loaded on the truck and taken away, as to 
none of those items did you know the exact date it was bought by the 
Connecticut Avenue people or the exact amount they had paid for it, or 
whether they had bought it new or used or whether it had been under one 
continuous ownership or whether the place had been closed any length of 
time, whether the objects had been stored--you knew none of those facts 
as to any of those items? A. That is correct. 
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* * x * | 
66 THE COURT: I understand you say you don't know the specific 
date; you do know the approximate date of the purchase of these particu- 
lar things. ! 


THE WITNESS: Yes, sir. 
* x * * 


67 ATHANASIOS NICHOLS 
was called as a witness by and on behalf of the Plaintiff, and, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. CATSONIS: 

Q. What is your name? A, Athanasios Nichols. | 

Q. Mr. Nichols, are you connected in any way with the Cloverleaf 
Cafeteria? A. Yes; at 1st and Independence Avenue. I am president of 
the corporation. 

Q. Mr. Nichols, during the lunch hour today, while you were very 
busy, did you see Mr. Panos George. I guess you recognize him? A. Yes. 

Q. Did you see Mr. Arthur Terry Kotarides, the gentleman who 
is sitting below, and did you see me? A. Yes. | 

68 Q. Did we ask you--in the first place, do you have certain booths 
in your cocktail lounge of rather large size? A. Yes, I do. 

Q. How many of them do you have? A. Two. | 

Q. How many people do they sit? A. Six in each booth. 

Q. When and where did you buy those booths? A. In 1954 I re- 
modeled the place and I bought some fixtures from the Stern Company. 
They came from the Stern Company. | 

Q. Do you remember with whom you negotiated that purchase? 

A. Mr. Margolis represented the Stern Company. | 
Q. Did you at my suggestion inspect those booths today? A. Yes, 





| 
i 
| 
| 





I did. 
Q. Did you find a number of any sort under those booths? A. Yes, 
I did. | 
Q. Have you made a memorandum of that? A, Yes, I have. 5767-10. 
Q. Do you recognize the manufacturer of those booths? A. Ihave 
been in business a long time and I deal with different companies, and 








| 
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those booths are made from the National Fixtures Company. I have 


69 bought from them before the same type. 
* x * * * 
70 PANOS GEORGE 


resumed the stand, and, having been previously duly sworn, was examined, 
and testified further as follows: 
DIRECT EXAMINATION (Resumed) 
BY MR. CATSONIS: 
Q. Mr. George--* * * 
* * * * * 
Q. During the lunch hour today did you go to the Capitol Hill 
Cafeteria-- 
THE COURT: May I interrupt you? Would you challenge that he 
did go to the place and if he were going to testify his testimony in that re- 
gard would be the same testimony as the two preceding witnesses? 
MR. ALPHER: That is right. Except, Your Honor, I am a little con- 
fused whether the name is Capitol Hill or Cloverleaf. 
71 MR. CATSONIS: Cloverleaf is the name of the corporation. Capitol 
Hill is the trade name. 
MR. ALPHER: They are one and the same? 
MR. CATSONIS: Yes. 
THE COURT: With that understanding you may assume that the 


direct and cross examination would be the same. 
BY MR. CATSONIS: 
Q. Mr. George, when did you acquire your interest in the restau- 


rant business at 5031 Connecticut Avenue Northwest? A, March 1942. 

Q. Do you remember what you paid for that business at that time? 
A. Exactly $29, 000. 

Q. To the best of your recollection do you recall the items that were 
mentioned today by the previous witness as having been removed from 5031 
Connecticut Avenue--do you remember if those items were part of the fix- 
ture equipment that you bought for that $29,000? A. I not only remember 
it but they are recorded as such. 
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BY MR. CATSONIS: 

Q. When did you first find out that the chattels or some of the 
chattels that were included in some of these deeds of trust for your 
protection, when did you find out for the first time that they had been 
removed from the premises 5031 Connecticut Avenue? A, Some days 
after I had my first meeting with Mrs. Stern at her office. | 

* a * me * | 

THE WITNESS: I would say August 25 or thereabouts of 1954. 

* * ae * aK | 

MR. CATSONIS: If Your Honor please, I have here a letter from 
the Stern Company * * * -- addressed to Mr. Panos George, **% 
dated August 18, 1954. It says: : 


74 * * * * * 
* * * call at our store as soon as possible in connection with 

5031 Connecticut Avenue. | 
x ca ss * a | 
(* * * * received in evidence. ) 


BY MR. CATSONIS: | 
* * * * x | 


i 


Q. You went down to the Stern Company office? A. That is right. 
79 Q. What transpired down there? A, I met Mrs. Stern and then 

she asked me when I was going to pay the balance on the equipment that 
she had put in 5031 Connecticut Avenue, which were subject to agree- 
ment she had entered into with Mr. Foltis, conditional sales agreement. 

Q. Prior to that time had you at any time been asked by anyone 
of the Stern Company whether you would give your consent to ‘the re- 
moval of any of the fixtures? A, At no time. 

Q. Any of the fixtures covered by the chattel deed of trust? 


$ 


A. At no time. | 
x * * * * | 
76 Q. Did you then go to 5031 and inspect the premises? A. I did 
| 
so. | 


Q. Asa result of your inspection, did you determine that some 





| 
| 
| 
| 
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of the equipment which had been originally the property of your 
restaurant business and which was included in the chattel deed of 
trust to protect you, did you discover some of that equipment was 
missing; was not in the premises? A, Yes, sir. 

Q. From your own recollection would you indicate to the best of 
your ability what equipment was missing, as far as you can recall? 

* * ak * * a 
A. Upon entering, to the right there were leather settees, for- 
77 mica tables, and wooden chairs with leather upholstery. 

Q. Are these settees some of the items that were missing ? 

THE COURT: I understand him to be reciting those things he 
deemed to be missing. 

THE WITNESS: Yes, sir. To the left of the door there was a 
settee, semicircular settee with leather upholstery, both the seats and 
the back; a large round table, formica table; and a small formica table 
which seating capacity was supplemented by four chairs, same type of 
chairs as the other ones. 

THE COURT: You intimate there were chairs for the large table 
too? 

THE WITNESS: Yes, sir. There was a semicircular large table 
and there were round chairs. That was to the left of the restaurant. 

I will go to the right of the restaurant. The bar, which was put in 
in 1945, the beer bar, liquor bar, counter had been removed some six 


feet from its original place, or perhaps more feet--I don't know--and 
had been abbreviated by the same length, or cut down or cut short, 
whichever expression you wish to use. 

Under the original bar there was a beer cooler with coils and that 


was to dispense draft beer. That had been removed. 
78 Continuing again to the right wall, before we reach the kitchen, 
still in the dining room, there was a stainless steel hood and a back bar 
of the same materia], which was nailed to the wall, or fastened to the 
wall. That had been removed. 
In the center of the dining room there were 12 booths, -- six 
capacity of four people, and six capacity of six people. They were part of 





39 pI 
the unit of the booth that was against the wall. The booths against the 
wall were there but the 12 booths I mentioned had been removed and re- 


placed by chairs and tables. 
K ‘ * ok * * 


Now we will go into the kitchen. The first item entering the 
kitchen was the stove. The original stove that had been in the premises 
had been removed and replaced. Over that stove and extended to the end 

79 of the wall of the kitchen was a hood, metal hood. I can't say 
what the metal was. That had been removed and replaced by another 


one. 





Under the hood and next to the stove there were two electric fry- 
ers, equipment of Potomac Electric Power Company. They were miss- 
ing and replaced by another new one. | 
* * ae ok * 
In the center of the kitchen was what we called the working table. 
That had been removed and replaced. I believe it was replaced by a 
large table. Our table underneath, our working bench, had two compart- 
ments which were air-conditioned, and in which we kept meats and 
chicken. 
MR, ALPHER: Was that part of the work table ? 
THE WITNESS: Yes, sir. 
Moving towards the cleaning department we hada Lofstrand glass 





washing machine. That was missing. * * * * 
* * * 7K 


80 BY MR. CATSONIS: 
* * a * * 
Q. Did there come a time when the defendant Stern notified you 
that she was going to remove the equipment from the premises 5031 
Connecticut Avenue ? 
THE COURT: Notify Mr. George? 
MR. CATSONIS: Mr. George. 
THE WITNESS: Yes. She explained to me that it was ve opinion 
she had the right to the equipment and was going to take it out unless I 
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paid the amount of money that was specified, which was $3200--I forget 
the exact amount--but it is in the books. 
BY MR. CATSONIS: 

Q. That notice first came to you after the meeting you had with 
Mrs. Stern? A, That is right. 

81 Q. Which was fixed to be some time in the latter part of August 
1954? A. Yes. 

Q. As a result of that notification this suit was brought for an 
injunction? A. Well, we had some conversations on the topic and I told 
her that I was not versed in the law as far as that was concerned, but I 
did know that my equipment was missing and if they wanted to put my 
equipment back she could have hers. She said she wasn't able to do that, 
and therefore, I said, since we are both disputing the question, we 
should submit this jurisdiction, and here we are. 

THE COURT: Did she tell you she was unable to do that? 

THE WITNESS: No; except that when I told her it was my impres- 
sion that the equipment was removed by her people, she told me it 
wasn't worth anything; it was junk, anyway. I said it may have been 
junk but it was a working unit and that was all I wanted, as long as my 
equipment was put back, but until that was done I wouldn't allow her to 
remove one nail out of 5031 Connecticut Avenue. 

THE COURT: Did she ever say whether she did or did not cause 
it to be removed? 

THE WITNESS: No, sir. We were discussing primarily the 

82 amount of money and what was going to happen. 

THE COURT: I thought you said--did you say to her that the 
stuff was removed by her or her people? 

THE WITNESS: I told her it was my impression that all the equip- 
ment that was taken out of there was moved by her. 

THE COURT: Give me her answer. 

THE WITNESS: She said whatever equipment was taken out of 
there was junk, wasn't worth anything, and her equipment was new, 


which of course is true. That is true, that her equipment was new. 
cd a * * * 





41 
CROSS EXAMINATION 
BY MR. ALPHER: 


Q. Mr. George, * * * 


* * * K * | 


85 A. All of that was discovered after she asked me for payment of 
moneys. | 
Q. Did you notice in March of '54 whether it was in there? 
A. No, sir. I had no occasion to go in the kitchen. If I did it didn't 
make any difference to me at that time. I was only concerned with what 
was going to happen to my note, which was $14, 000 in default. 


* * * 5 * | 


89 MR. ALPHER: At this time I would like to make a motion for 
judgment on behalf of the defendant. I base it on the following premises. 
THE COURT: I will deny your motion at this time. 
Thereupon, | 
CELIA STERN | 
was called as a witness by and on behalf of the Defendant, and, being 
first duly sworn, was examined, and testified as follows: | 
| DIRECT EXAMINATION i 

BY MR. ALPHER: 


Q. Your full name? A. Celia Stern. 
* * * * * 





90 Q. What is your occupation? A. Secretary and Treasurer of 
| 


the Stern Company. | 

* * * * # i 

96 CROSS EXAMINATION : 
BY MR. CATSONIS: : 

Q. Mrs. Stern, * * * | 

x * * ok * 

98 Q. What about the equipment that was in 5031 when you went in 
there in August of 1952 to place your equipment in there? A. When I 
went in there that equipment had already been taken out. I went in 
there when they started to install things. I happened to go by there with 


Mr. Margolis. 
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Q. How long did you stay at the premises? A, About a half 
hour. 

Q. There was equipment at 5031 Connecticut Avenue that had to 
be removed to place your equipment in there? A. Can I say this? 

THE COURT: Suppose you answer the question. 

THE WITNESS: Yes. There wasn't anything in there but there 
were some things in the back of his place; that is all I saw in there. 

BY MR. CATSONIS: 

Q. You were there a half hour? A, That is right. 

Q. There was a restaurant business in there and there were 
chairs and tables, and booths? A, I guess. 

99 Q. You said you okayed the contract that was made. A. That is 
right. 

Q. Did you examine the contract before you okayed it? A. Yes. 

Q. Did you know what had been in the Foltis premises before ? 
A. No, I did not. 

Q. Did you know where the equipment--did you know where it 
was to be located in those premises? A. We had a plan. 

Q. Did you know whether the space you had planned to place your 
equipment was free for the purpose of installing your equipment or was 
there any other equipment already installed in there? A, When I saw 
the plan there was nothing taken out of there at that time, when I first 
saw the plan. 

Q. There was something in there that had to be taken out? 

A. That is right. 

Q. What attempts, if any, or what effort, if any, did you exert 
to find out who owned that equipment? A. I didn't think I had any 
reason to -- 

THE COURT: The question is, did you do anything. 

THE WITNESS: No, I didn't. 

100 BY MR. CATSONIS: 

Q. Did you ask Mr. Foltis if he owned the equipment that had to 

be moved out of there? A. We didn't move it. 


' 
| 
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Q. Iam merely saying it had to be lifted from its place for you 
to place your equipment. A, My man didn't ask him, either. I didn't 
ask him. 
THE COURT: Let me interrupt to ask a question: 
Was part of your contract to remove that which was there to make 
place for the equipment which was to go in? 
THE WITNESS: You mean would our plan show that? 
THE COURT: I want to know what the fact is. You understood 
that the equipment was to be taken out in order that your is ili 
could be put in, didn't you? 
THE WITNESS: That is right. 
THE COURT: What was to be done with the equipment 2 
THE WITNESS: The only thing that I know--I don't know anything 
about that part of it. I can't say, because I did not negotiate that part 
of it. That was Mr. Margolis and my salesman. | 
THE COURT: Is Mr. Margolis here? ! 
THE WITNESS: No. He is no longer with me. | 
BY MR. CATSONIS: i 
Q. Was Mr. Margolis with you in 1954? A. Yes, sir. 
101 THE COURT: I am not understanding you. Your contract was to 
set this place up and provide certain equipment? : 
THE WITNESS: That is right. | 
THE COURT: It was implicit therein that the equipment therein 
had to be moved? ! 
THE WITNESS: That is right. | 
THE COURT: You people did in fact move it to install your 
equipment? | 
THE WITNESS: No. | 
THE COURT: How do you know that? ! 
THE WITNESS: That I know. | 
THE COURT: I am trying to find out from you, if you know. How 
do you know, if you were not there, who moved the equipment? 
THE WITNESS: The men came back. I am going to tell you-- 
| 
| 
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THE COURT: You don't know, as a matter of fact? 

THE WITNESS: No. The only thing I do know is Mr. Margolis 
called me up and said, "Send Mr. Reinhart up there. That is all I 
know about that part of it. 

THE COURT: But it is a fact that whoever went for you to install 
your equipment of necessity had to remove the other things? 

THE WITNESS: That is right. 

102 BY MR. CATSONIS: 

Q. In connection with that removal did you, or did anyone in your 
behalf attempt to ascertain who owned that equipment that was to be 
removed? A. We didn't think it was necessary. 

THE COURT: She said she did not. 

* cd * * * 

106 ROBERT BENJAMIN BOWIE 
was called as a witness by and on behalf of the Defendant, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. ALPHER: 

Q. What is your full name? A. Robert Benjamin Bowie. 

* * %K * * 

Q. Your place of employment? A. Stern Company. 

Q. How long have you been with the Stern Company? A. 14 years. 

Q. What is the nature of your work there? A. Truck driver. 

* 


* a4 * * 
108 Q. Will you tell His Honor, what, if anything, you took away from 
5031 Connecticut Avenue Northwest? 
* * ae * * 
THE WITNESS: Some parts of an old settee. 
* * * * * 


THE COURT: I understood you to say parts of settees. 
THE WITNESS: We had to carry the settees out of the place, had 


to tear them up to get them out. Part of them was in the back yard, I 
think. 


* ae ca * * 
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109 Q. Did you see any other truck around there that day or any of 
the days you were there on the job? A. Yes, sir. : 
Q. Do you know whose trucks they were? A, I don't know who 
they were but it was a trash company truck. | 
Q. Did you see them take anything away? A. Yes, sir, I did. 
110 Q. What did you see them take away? A. They loaded on some 
of the old booths and settees that were left and some of it was give 
away. The fellow next door got some part. We threw it all in the back 
| 





ard. 
r CROSS EXAMINATION - BY MR. CATSONI: 7 


112 THE COURT: Did you have anything to do with tearing out the 
installations? | 
THE WITNESS: I was helping. : 
THE COURT: Who else was helping you take out the equipment? 
THE WITNESS: Mechanic. 7 
THE COURT: Who;do you know his name? 
THE WITNESS: Mr. Reinhart. 
THE COURT: Do you know where he lives? 
THE DEFENDANT: No, I don't. 
THE COURT: Do you know his full name? 
THE DEFENDANT: Francis Reinhart. | 
THE COURT: It was you and Mr. Reinhart. Anyone else? 
THE WITNESS: Frank Naylor; he is dead. | 
THE COURT: Who was he working for? 
THE WITNESS: He was employed by the Stern Company. 
THE COURT: Anybody else from the Stern Company? 
THE WITNESS: Mr. Margolis. 
THE COURT: Were they all the people that were there? 
THE WITNESS: Yes, sir. | 
BY MR. CATSONIS: | 
Q. Was Mrs. Stern there? A, No, sir. | 
Q. Did she go on the job there? A, Very seldom. | 





Q. How long were you there? A. I was there practically all day. 
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Q. Did you at any time during the day see Mrs. Stern there? 
A. No, sir. 

Q. Coming back to that griddle, who gave you your instructions 
to remove that griddle? A. Mr. Margolis. 

* *k * ok 5 

117 THE COURT: Where was the truck; in the front of the place or 

back of the place ? 

THE WITNESS: In the rear. It was a big back yard there and 
they tore this stuff out and threw it in the back yard. 

THE COURT: As they took the items out, all of it was carried 
out? 

THE WITNESS: In the back yard; yes, sir. 

THE COURT: What items were carried out; do you remember? 

THE WITNESS: No, sir. 

THE COURT: Do you remember taking a stove out? 

THE WITNESS: Just that griddle. 

THE COURT: Were you thére all day when they were tearing out 
the stock? 

THE WITNESS: Not all day. I left to go over to Mr. Foltis' house. 

THE COURT: Other than that, were you there most of the day? 

THE WITNESS: Yes, sir. 

THE COURT: They were tearing out the stuff at that time? 

THE WITNESS: Yes, sir. 

THE COURT: Such stuff as you saw torn out was put out in the 
back yard? 

THE WITNESS: Yes, sir. 

THE COURT: Whatever it was? 

THE WITNESS: Yes, sir. 

THE COURT: You didn't see any go out front? 

THE WITNESS: No, sir. 

THE COURT: It was taken and placed in the back yard? 

THE WITNESS: Yes, sir. 

THE COURT: Did you see anybody take anything ? 








135 I believe the figures he gave under the circumstances; and as the 
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THE WITNESS: It was a delicatessen store next door on the 
place. So the boy moving the trash, he come over and asked if he could 




























have a couple of pieces of old lumber. 
THE COURT: Who did he see? 
THE WITNESS: The boy on the trash truck. The boy said yes, 
because they were going to throw it away. 
THE COURT: Whatever they were tearing out, — were putting 
out in the back yard? | 
THE WITNESS: Yes, sir. | 








cd * * 5d od 
134 AFTERNOON SESSION i 
1:45 p. m. | 
* * * * * 
THE COURT: Iam going to find, Mr. Alpher, that under the 





facts here shown, that there was in fact a conversion, a conversion of 
property which was covered by a chattel deed of trust which was of 
record and which constituted at least constructive notice to your client. 

I am further finding that this dismantling and removal of the 
property at the instance and direction of an agent of your client, the 
Stern Company, constituted an exercise of dominion and control over 
the property and that the asportation which might be in varying degrees 
part of which was removed from the premises to the back yard and part 
of which was placed upon the truck of the Stern Company, all adds up to 
the exercise of dominion and control and adding up in turn to conversion. 

The proof as to specific items which found their way on the truck 
is only partial. I think the record will show in the final analysis the 
testimony of the witness from Baltimore indicates that in fact many 
parts did find their way upon the truck of your company, and as to the 
question of the value to be placed upon the articles which were convert- 
ed, as I have indicated by my finding, I am going to adopt the figures 
of the witness from Baltimore -- I can't say his name. ! 











record now stands, constitute the only figures in the case. 





48 
The actual dollars and cents here are subject to reduction to 
mathematical certainty by consulting the official report. I will not 
attempt to compute the figures now but that can be subject to check by 


4) 


you gentlemen. 

Miss Buntin has computed some figures from the record but we 
better let it stand. Her figures indicated $1595.00. I would rather it 
be taken from official records, unless you gentlemen can agree that 
is the figure. Maybe you have it, too. That means I will have findings - 
of fact and conclusions of law, and an order. 

And, in the light of the fact we have departed from the initial 
equity side of this case, the existing injunction should be lifted, it 
seems to me, and that should also be embraced in the order. 

Is there anything further I have to do? 

MR. ALPHER: Your Honor is going to lift the injunction. There 
was a bond in effect. I suppose that remains answerable for any 
damages prior to, by reason of any wrongful attachment? 

THE COURT: I don't know any reason why that should not be so. 
Whatever may have accumulated during the process of this situation. 


136 I am not passing upon that at all. I think that is the normal effect 


a 


of a bond. 

MR. ALPHER: I think so. 

THE COURT: I hadn't reached the point where I had discharged 
the bond. I think the bond will be discharged subject to any proper 


matters which would affect the bond during its life. 
* a * x * 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether one, not the owner of certain restaurant equipment 


constituting an integral unit of a going business and covered by a duly 
recorded chattel deed of trust to protect the mortgagee, without authority 
from the mortgagee and without his knowledge and consent, assumes do- 
minion and control over such equipment, dismantles it, loads some of it 
on his truck, appropriates and takes it to his place of business, sells 
some of it for his own benefit, destroys some of it, throws the rest of it 
in the back yard of the premises, leaves it exposed to the elements and 

to human frailty, permits and authorizes a trash truck driver and persons 
unknown to take and haul away what's left of it -- whether such a one, by 
such asportation, dominion and control over mortgaged property and 
unauthorized disposal and transfer of the same to persons not authorized 
by the mortgagee to receive it, is chargeable with conversion. 


2. Where conversion of mortgaged restaurant equipment has been 





established and the property cannot be returned to the mortgagee, is the 
one charged with conversion answerable to the mortgagee for the fair 


value of the property as of the date of conversion? | 
; | 


8. Where the Court finds on Motion for Preliminary Injunction 
that one claiming title to certain restaurant equipment had threatened 
forcibly to remove said equipment and finds that such removal prior toa 
hearing on the merits would disrupt a going restaurant business and cause 
grave and irreparable damage, and further finds ata hearing on the merits 
that said claimant had expropriated and sold mortgaged equipment in place 
of which he had installed his own under a conditional sales contract, and 
in divers other unauthorized ways, without the knowledge and consent of 
the mortgagee assumed dominion and control over the mortgaged property 
and transferred possession of it to persons not authorized by the mortga- 
gee to receive it, knowing while he is so doing that said property was 
included in a chattel deed of trust duly recorded, and the Court further 
finds that the asportation in varying degrees and the exercise of dominion 


| 
| 





( ii) 
and control and disposal of said property by said claimant adds up to 


conversion and concludes as a matter of law that Appellant had converted 
said mortgaged property, and awards judgment for the value thereof a- 
gainst said claimant in favor of the mortgagee -- whether in such 
circumstances the Court was within its sound discretion in granting a 
preliminary injunction pending a hearing on the merits, in order to 
prevent grave and irreparable damage. 





STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The Court's Finding Of Conversion By Appellant 
Is Supported By The Facts .*- = «# 


II. The Judgment Of The Court Awarding Appellee 
$1,600.00 Is Well Within The Facts And Is Not 
Excessive ‘ ‘ é . " * ® . 





It. The Injunction Was Necessary To Prevent 
Imreparable Damage . . . . «© - 


CONCLUSION * 68 © © © © © © *@ 
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-COUNTERSTATEMENT OF THE CASE 
| 
Panos George, Appellee, was holder of a promissory note secured 
by chattel deed of trust duly recorded covering restaurant equipment 


located at 5031 Connecticut Ave., N. W., Washington, D. c. 


Said restaurant business had been purchased by Foltis Seafood 
business from Rose Winkler, subject to the chattel deed of trust note 
held by Appellee. 3 


In June, 1952, Appellant sold certain equipment to Foltis on a con- 
ditional sales contract and installed it at said restaurant premises in 


| 
| 
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conformity with certain plans which required the removal of the mortgaged 


equipment. 


Appellant, knowing that the equipment to be removed was mortgaged 
(J.A. 47) and believing it was not necessary to inquire who actually was 
the owner (J.A. 42, 43) and concluding to its own satisfaction that the 
mortgaged equipment was "junk", (J.A. 42) without the knowledge and 
consent of the Appellee (J.A. 37), dismantled the equipment, cut up some 
of it to suit its own plans of remodeling, (J.A. 14, 17, 42, 44) appropriat- 
ed and removed some of it to its own place of business, (J.A. 18) sold 
some of it and retained the proceeds thereof, (J.A. 35) and what it did 
not so dispose of, Appellant removed to the back yard of the restaurant 
premises, (J.A. 45) authorized a trash truck driver to load his truck 
and take it as his own, (J. A. 47) gave some of it to persons unknown and 
left the rest of it in the back yard exposed and unattended. (J. A. 47) 


At no time, either before or after the removal of the mortgaged 
equipment, was Appellee >wner notified that his security had been thus 
annihilated. Foltis, having defaulted, Winkler, holder of a second 
chattel deed of trust, foreclosed and bought the business as the highest 
bidder. Winkler, having defaulted, Appellee, holder of first trust, 
foreclosed and bought the business as highest bidder. He, in turn, in 
August, 1954, sold to Burgundy Cafe. 


It was not until a few days after Appellee had sold the business as 
a unit when Appellant summoned him to its office, (J. A. 37) demanded 
payment of a balance of some $3, 200.00 due by Foltis on the conditional 
sales contract, (J.A. 39-40) and threatened in the alternative to "yank" 
out the equipment. (J.A. 39) | Appellee asked the Appellant to put back 
his equipment. Appellant replied that the equipment was "junk" and 
impliedly conceded it was not in a position to put it back (J.A. 40). 
Appellant never did reinstall or offer to reinstall the removed equipment. 


Appellee filed suit for declaratory judgment asking that title in 
Appellant's chattels so installed as replacements under the chattel deed 








3 i 
| 
of trust be affirmed in him or in the alternative for conversion and 
damages and injunctive relief. 


The case came up for hearing March, 1955, on Appellant's motion 
to dismiss the complaint and Appellee’s motion for preliminary injunction. 
The Court denied the motion to dismiss, found that the threatened removal 
of the chattels would disrupt the restaurant business and cause grave and 
irreparable damage and granted the preliminary injunction. (J.A. 6) 


The case came up for final hearing in April, 1957. ‘The Court 
found that Appellant actually removed chattels covered by deed of trust 
given to secure Appellee (J.A. 8), that Appellant's exercise of dominion 
and control over Appellee's property was conversion, (JA. | 9) and that 
the reasonable value of the converted equipment as of June, 1952, was 
$1, 600.00 and gave judgment for Appellee in that amount. | Appeal is 
from this judgment. | 


SUMMARY OF ARGUMENT 


A conditional vendor who recklessly and without the knowledge and 
consent of the mortgagee, assumes dominion and control over mortgaged 
chattels, knowing that said chattels are covered by chattel deed of trust 
duly recorded, appropriates and sells some of said chattels for his own 
benefit and transfers possession of the rest to persons unknown and thus 
destroys the security upon which the mortgagee was relying for payment 
of his note, has committed conversion and is answerable i damages to 
the mortgagee. 


In arriving at a fair value of the mortgaged aneicuneat, the Court 
had before it the testimony of an expert, who spelled out in detail the 
various factors he considered in placing a value on certain equipment as 


of 1952, the year when Appellant dismantled and appropr iated said prop- 
erty. The Court also had before it the testimony of Appellee that he 
had paid $29,000.00 for the purchase of the restaurant business and in 
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the event of foreclosure, was relying on the business as a going concern 
to obtain the maximum value and to protect a balance of approximately 
$14,000.00 due on his note. Appellant offered no countervailing proof 
as to the value of the equipment. The judgment of the Court for 

$1, 600.00 is amply supported by the facts and is not excessive. 


It is a well established rule that a Federal Appellate Court may 
not reverse for excessiveness unless it be where the judgment is so gross- 
ly excessive or monstrous as to show clearly that the Trial Court abused 
its discretion. Appellant does not contend the judgment here was gross- 
ly excessive or monstrous, nor indeed could such a contention be made 
in good conscience. 


The evidence is conclusive and the Court found that Appellant had, 
without authority, removed and converted to its own use, property be- 
longing to Appellee and covered by chattel deed of trust, replaced it with 


its own equipment and after Appellee had foreclosed on his security, 
threatened to yank it out. ©The Court further found that the removal of 
said chattels by Appellant prior to a hearing on the merits would disrupt 
the restaurant business and cause grave and irreparable damage. A 
mortgagee is entitled to injunctive relief to prevent the unauthorized 
impairment of the value of the mortgaged security. 


Appellant, for the first time on appeal notes that the chattel deed 
of trust contains the words "additions and substitutions" and implies that 
the mortgagor, Foltis, had the right to authorize replacement. Ap- 
pellant did not raise this question at the trial and offered no evidence 
whatever in support thereof. In any event, the quoted words are part of 
the chattel deed of trust which, for the protection of the mortgagee, 
conveys title in the mortgaged equipment, including replacements, ad- 
ditions and substitutions, to the trustees named in the trust instrument, 
and authorizes the trustees in the event of default, to take possession of 
the mortgaged equipment, including additions and substitutions, and sell 
it under the terms of the trust and pay the balance due on the mortgagee's 
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note. But Appellant installed its equipment under conditional sales 
contract, thus withholding from the trustees the right to sell in case of 
foreclosure. Either there was no true replacement and substitution, or 
if there was, default having occurred, the trustees had a right to sell the 
substituted equipment on foreclosure. Appellant should not eat its cake 
and have it, too. | 


ARGUMENT 





I 
THE COURT'S FINDING OF CONVERSION BY | 
APPELLANT IS SUPPORTED BY THE FACTS. 
Arthur Kotarides called as a witness by Appellee testified that 
in June, 1952, he was employed by Appellant as a salesman and negotiated 
the contract for the sale of equipment to Foltis, then operating the res- 
taurant business at 5031 Connecticut Ave., N. W., in the District of 
Columbia, that the plans for installation of Appellant's equipment neces- 
sitated the removal of Appellee's equipment covered by Chattel Deed of 
Trust; that the Witness together with Mr. Margolis, Appellant's Manager, 
supervised the removal of Appellee's equipment and the installation of 
Appellant's equipment. Pertinent parts of his testimony are as follows: 
Q. Do you know of your own knowledge. ... what happened 
to the equipment that was replaced? <A. ... We dismantled 
certain equipment and we had the truck of our firm that moved 
some of it. . .. Wewere moving a lot of equipment . 
Q. Was some of the equipment that had been removed placed 
in the Stern Company truck? A. Yes. | 
Q. Did you see that yourself? A. Yes, I was there. 
seen some of it. Yes, sir. i 
Questioned whether he knew of his own knowledge what happened to the 
equipment, after it was placed in the Stern Company truck, the Witness 
replied: "I know some of it was taken to the Company." Asked further, 





6 
if he had seen any of the removed equipment in the Stern Company prem- 
ises, he replied: "Yes, I have seen some of it’"(J. A. 12 - 13) 


Asked to state from his recollection what some of the equipment 
that was removed and placed in the truck was, the witness proceeded to 
identify certain items that were in the dining room, some booths, tables, 
chairs, settees, a beer dispensing unit, a hood, and stated that the boy 
(Stern Company employee) dismantled some of that and set it on the truck, 
some of it had been taken out and the dispensing unit was thrown on the 
truck. Asked by the Court, "Do you recall the dispensing unit", the 
witness replied: "Yes, Sir."* (J. A. 13) 


The witness continued his identification of equipment removed by 
Appellant as follows: "We disconnected a large restaurant stove. ... 
ahood ... and replaced it with a new hood. There were some 
tables, in other words, the general equipment that was in the kitchen, 
probably 4 or 5 pieces." Asked further if it became necessary to make 
any alterations in some of the fixtures, the witness replied: ‘We cut 
downabar, .. . . we reduced that considerably about 4 or 5 feet, we 
changed the equipment around. . . . we removed (booths) and substi- 
tuted with chairs and tables there were some large booths for 
six seats and. . .'. small booths for two persons. So that (the center) 
was completely removed. I think we had six on 1 side and six on the 
other. They were removed and substituted with chairs and tables. We 
had settees in the front of the dining room which were removed and 
substituted with booths. . . . The back section we had this Bar which 
I mentioned we cut down, removed certain equipment from the back bar, 
such as a dispenser which I mentioned previously. I think there was an 
old sink which we substituted with a new sink’' (J.A. 14) 


The witness was then shown Appellee's Exhibit 1 which contained 
a list of the equipment which was in premises 5031 Connecticut Ave. , 
N. W., in June, 1952, when Appellant removed the mortgaged equipment 
and replaced same with his. The witness’ recollection having been 
refreshed, he continued: "We did remove one 9 ft. of stainless steel back 
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bar panel. . . . one three compartment sink . . . . an 8-burner gas 
range!’ (J.A. 16) | 


Asked to mention if he could which of the items so removed were 
actually placed on the Stern truck, the witness replied: "All of this 
equipment had to be substituted. Let's say all this equipment that was 
under this Stern contract had to be set in place in the establishment. All 
of the equipment in that place was actually removed and supposed to be 
removed by the Stern trucks. Am I clear on that?" 





Asked to identify Mr. Margolis, the witness replied: "Mr. Mar- 
golis was the manager of the Stern Company at the time, and’ he agreed 
with Mr. Foltis that he was to remove all of that equipment from the 
establishment. " | 

The testimony then runs as follows: 

The Court: Did you hear Margolis say this? 

The Witness: Yes, sir. 

By Mr. Catsonis: You know of your own knowledge that the 

s.,eqguipment that had to be removed was dismantled ake Stern's 

man? A. Right. (J.A. 17) 

.Q. Workers of the Stern Co.? <A. That is right. 

Q. And did you see considerable of that equipment placed 

in the Stern truck? A. That is ccrrect : 








Q. So far as you know, it was removed from the premises A 

5031 Connecticut Ave.? A. That is right. - 

Q. And placed in the Stern truck? A. Yes, sir; as far as 

I know. (J.A. 18) | 

Resuming the stand in the afternoon, of the first — of trial, 
Arthur Kotarides further testified: 


By Mr. Catsonis: | 
Q. During the adjournment did you have occasion to go with 

me and with Mr. George over to the Capitol Hill Cafeteria on 
ist and Independence Ave., S. E.? A. Yes, sir. 
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Q. Did you see in the cocktail lounge of the cafeteria two 
booths there that you recognized? A. Yes, sir. 

* * * * * 

Q. Did you recognize them as any of the booths that were 
removed from 5031 Connecticut Avenue and placed in the 
Stern truck? A. Yes, sir. 

Q. How did you recognize those booths? A. Well, they 
carry a serial number under each booth and from the design 
of the manufacturers, let's say, style of the booth, and then 
the serial number which designates the continuity of number 
of booths going to the same order. 

* * * ae * 

Q. Did you inspect the booths for the serial number? A. Yes, 
sir. (J.A. 27) 

3K * * oe * 

Q. What is the specific number that you found under these 
booths? A. We found 5767-10. 

Q. Who is the manufacturer of those fixtures? A. National 
Store Equipment Fixture Company in Baltimore. 

Q. Did you and Mr. Panos George go to 5031 Connecticut 
Avenue, Northwest? A. Yes, sir. 

Q. And what was the purpose of your visit there? A. To 
confirm the serial numbers; to confirm the identity of the serial 
numbers and compare them with the booths in the Capitol Hill 
Cafeteria. 


Q. For the purpose of making that confirmation, what did you 

do, specifically, at 5031 Connecticut Avenue? A. We inspected 
the booths and checked the serial numbers on Connect icut Avenue 
and compared them with the booths at the Capitol Hill Cafeteria. 
Q. The booths that you inspected at Connecticut Avenue, did 

you recognize those as being the booths that were in the premises 
and were left there after the installation and removal, after the 
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installation of the new equipment and the removal of of the 
old? A. Yes, sir. | 

Q. Did you inspect those booths as to their serial number? 

A. Yes, sir. | 

Q. Did you make a notation of that serial number? s Yes. 

I examined the booths. 7 

Q. What is the serial number in those booths? A. ‘The same 
number as the ones on Capitol Hill, 5767; the serial number at 
Connecticut Avenue; and the 5767 is the serial number at the 
Capitol Hill Cafeteria. 

Q. Who is the manufacturer of the booths that you inspected at 
Connecticut Avenue? A. National Store Fixture of Baltimore. 
(J.A. 28) 


M. Athanasios Nichols, called by Appellee, identified himself as Presi- 
dent of Clover Leaf Corporation, doing business as Capitol Hill Cafeteria 
at ist and Independence Ave., and testified that during the lunch hour of 
that day he saw Mr. Panos George and Mr. Arthur Terry Kotarides in 
the cocktail lounge of his restaurant, that he had in his cocktail lounge, 
two booths sitting six people each, that he bought them in 1954 from ap- 
pellant Stern Company, that he negotiated the contract with Mr. Margolis, 
who represented the Stern Company. He testified saciid | 

Q. (By Mr. Catsonis) Did you at my suggestion inspect those 

booths today? A. Yes, I did. 

Q. Did you find a number of any sort under those. booths? 

A. Yes, I did. 

Q. Have you made a memorandum of that? A. Yes, I have, 

5767-10. | 

Q. Do you recognize the manufacturer of those booths. A. I 

have been in business a long time and I deal with different 

companies, and those booths are made from the National 

Fixtures Company. I have bought from them before the same 

(J.A. 35-36) 
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PANOS GEORGE resumed the stand and, questioned by Mr. 
Catsonis,confirmed the testimony of Arthur Kotarides and Athanasios 
Nichols bearing upon the identity of the two booths in the Capitol Hill 
Cafeteria, as shown in the following colloquy between the Court and 
Counsel: 

THE COURT: May I interrupt you? (Then, addressing, Mr. 

Alpher) Would you challenge that he did go to the place and 

if he were going to testify his testimony in that regard would 

be the same testimony as the two preceding witnesses ? 

MR. ALPHER: That is right... . 

THE COURT: With that understanding you may assume that 

the direct and cross examination would be the same (JA 36) 


MR. PANOS GEORGE further testified that he acquired the restau- 
rant business for $29,000 in 1942 and recalled the items of equipment 
mentioned by the previous witnesses as removed from 5031 Connecticut 
Avenue as being a part of the equipment he bought for the $29,000, and 
which items were included in the deed of trust given by a subsequent 


purchaser from Mr. George to secure a promissory note (J. A. 37) 
which was $14,000 in default. (J. A. 41) 


MR. PANOS GEORGE further testified that he first discovered in 
August, 1954 that his trust-protected chattels had been removed (J.A. 39, 
40) that at no time had he been asked by the Stern Company to give his 
consent to the removal of the fixtures covered by the Chattel deed of 
trust (J.A. 37-38) and proceeded to identify some of the equipment miss- 
ing from the dining room,namely: 


Semicircular settee with leather upholstery, both seats and the 
back; a large round formica table and chairs, small formica table and 
chairs, . . . beer'bar, liquor bar, counter had been removed some six 
feet from its original place . . . . and cut short by the same length, 

. - - beer cooler with coils . . . to dispense beer... stainless 
steel hood and a back bar of the same material, whichwas .... 
fastened to the wall. That had been removed... . Inthe center 
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of the dining room were 12 booths, -- six capacity of four people, and 
six capacity of six people. They were part of the unit of the booth that 
was against the wall. The booths against the wall were there but the 
12 booths I mentioned had been removed and replaced by chairs and 
tables. (J.A. 38-39) And the following equipment was missing from 
the kitchen: | 





Stove. . . . metal hood. . . two electric fryers, working table 
. . With two airconditioned compartments, in which we kept meats and 
chicken. . . . Lofstrand glass washing machine (J.A. 39), 


MR. GEORGE further testified that in his conference with Celia 
Stern in August, 1954, he told her it was his impression the equipment 
was removed by her people, and she answered that it wasn't worth any- 
thing, it was junk, anyway... . | 


THE COURT: . . . . did you say to her that the stuff was re-_ 
moved by her or her people? 


THE WITNESS: I told her it was my impression thatjall the 
equipment that was taken out of there was moved by her. 


THE COURT: Give me her answer. | 





THE WITNESS: She said whatever equipment was taken out of 
there was junk, wasn't worth anything, and her equipment was 
new, which, of course, is true. That is true, that her equip- 
ment was new. , 


Celia Stern was in Court, followed this witness on the stand, but 
did not deny or otherwise comment on this testimony. 


So much for testimony from appellee's witnesses bearing on 
conversion. Let the defendant's own witnesses be heard on the same 
point. 





CELIA STERN, called on behalf of the defendant by Mr. Alpher, 
identified herself as Secretary and Treasurer of the Stern Company r 
(J.A. 41) and testified that she was personally acquainted with the job 
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to be done at 5031 Connecticut Avenue, had negotiations personally with 
Mr. Foltis and okayed the contract. (Transcript, page 91) 


On cross examination, she testified as follows: 

BY MR. CATSONT: 

Q. Mrs. Stern. ... 

* ss * * oe 

Q. What about the equipment that was in 5031 when you went in 
there in August of 1952 to place your equipment in there? 

A. When I went in there that equipment had already been taken 
out. I went in there when they started to install things. I 
happened to go by there with Mr. Margolis. (J.A. 41) 


Q. How long did you stay at the premises? A. About a half 
hour. 

Q. There was equipment at 5031 Connecticut Avenue that had 
to be removed to place your equipment in there? A. CanTI 
say this? 

THE COURT: Suppose you answer the question. 

THE WITNESS. Yes. There wasn't anything in there but 
there were some things in the back of his place; that is all I 
saw in there. 

BY MR. CATSONIS: 

Q. You were there a half hour? A. That is right. 

Q. There was a restaurant business in there and there were 
chairs and tables, and booths? A. I guess. 

Q. You said you okayed the contract that was made. A. That 
is right. 

Q. Did you examine the contract before you okayed it? A. Yes. 
Q. Did you know what had been inthe Foltis premises before? 
A. No, I did not. 


Q. Did you know where the equipment -- did you know where 
it was to be located in those premises? A. We hada plan. 
Q. Did you know whether the space you had planned to place 
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your equipment was free for the purpose of installing your 
equipment or was there any other equipment already installed 
inthere? A. WhenTI saw the plan there was nothing taken out 
of there at that time, when I first saw the plan. i 
Q. There was something in there that had to be taken out ? 
A. That is right. 
Q. What attempts, if any, or what effort, if any, did you exert 
to find out who owned that equipment? A. I didn't think I had 
any reason to -- i 
THE COURT: The question is, did you do anything. 
THE WITNESS: No, I didn't. 

BY MR. CATSONB: | 
Q. Did you ask Mr. Foltis if he owned the equipment that had 
to be moved out of there? A. We didn't move it. (J; A. 42) 
Q. Iam merely saying it had to be lifted from its place for you 





to place your equipment. A. My man didn't ask him, either. 
I didn't ask him. ! 


THE COURT: Let me interrupt to ask a question. 

Was part of your contract to remove that which was there to make 

place for the equipment which was to go in? : 

THE WITNESS: You mean would our plan show that? 

THE COURT: I want to know what the fact is. You understood 

that the equipment was to be taken out in order that — equip- 

ment could be put in, didn't you? 

THE WITNESS: That is right. 

THE COURT: What was to be done with the ee 

THE WITNESS: The only thing that I know -- I don't know any- 

thing about that part of it. I can't say, because I did not negotiate 

‘that part of it. That was Mr. Margolis and my salesman. 

THE COURT: Is Mr. Margolis here? 

THE WITNESS: No. He is no longer with me. 
BY MR. CATSONI: | 

Q. Was Mr. Margolis with you in 1954? A. Yes, 
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THE COURT: Iam not understanding you. Your contract was 
to set this place up and provide certain equipment? 
THE WITNESS: That is right. 
THE COURT: It was implicit therein that the equipment therein 
had to be moved? 
THE WITNESS: That is right. 
THE COURT: You people did in fact move it to install your 
equipment? 
THE WITNESS: No. 
THE COURT: How do you know that? 
THE WITNESS: That I know. 
THE COURT: Iam trying to find out from you, if you know. 
How do you know, if you were not there, who moved the equipment? 
THE WITNESS: The men came back. I am going to tell you -- 
(J.A. 43) 
THE COURT: You don't know, as a matter of fact? 
THE WITNESS: No. The only thing I do know is Mr. Margolis 
called me up and said, "Send Mr. Reinhart up there”. That is 
all I know about that part of it. 
THE COURT: But it is a fact that whoever went for you to install 
your equipment of necessity had to remove the other things ? 
THE WITNESS: That is right. 

BY MR. CATSONSB: 
Q. In connection with that removal did you, or did anyone in 
your behalf attempt to ascertain who owned that equipment that 
was to be removed? A. We didn't think it was necessary. 
THE COURT: She said she did not. 
* * * * 

ROBERT BENJAMIN BOWIE 

was called as a witness by and on behalf of the Defendant, and, 


being first duly sworn, was examined, and testified as follows: 
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DIRECT EXAMINATION | 

BY MR. ALPHER: | 

What is your full name? A. Robert Benjamin Bowie. 


* * * * | 
| 
Your place of employment? A. Stern Company. 
How long have you been with the Stern Company ? A. 14 years. 
What is the nature of your work there? A. Truck driver. 


¥ * x * : 


. Will you tell His Honor, what, if anything, you took away 
from 5031 Connecticut Avenue Northwest? 


x * cd * 


THE WITNESS: Some parts of an old settee. 

* * aK * * 
THE COURT: I understood you to say parts of settees. 

THE WITNESS: We had to carry the settees out of the place, 
had to tear them up to get them out. Part of them was in the 
back yard, I think. ! 

x a 

(J.A. 44) | 

Q. Did you see any other truck around there that day or any of 


' 
i 





the days you were there on the job? A. Yes, sir. 
Q. Do you know whose trucks they were? A. I don’t know 
who they were but it was a trash company truck. | 
Q. Did you see them take anything away? A. Yes, sir, T did. 
Q. What did you see them take away? A. They loaded on some 
of the old booths and settees that were left and some of it was 





give away. The fellow next door got some part. We threw it 
all in the back yard. | 
CROSS EXAMINATION - BY MR. CATSONIS: 


| 
| 
| 
* * * * * | 


THE COURT: Did you have anything to do with tearing out the 
installations ? | 

| 
THE WITNESS: I was helping. | 

| 
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THE COURT: Who else was helping you take out the equipment? 
THE WITNESS: Mechanic. 
THE COURT: Who; do you know his name? 
THE WITNESS: Mr. Reinhart. 
THE COURT: Do you know where he lives? 


THE WITNESS: No, I don't. 
THE COURT: Do you know his full name? 
THE WITNESS: Francis Reinhart. 


THE COURT: It was you and Mr. Reinhart. Anyone else? 
(J.A. 45) 
THE WITNESS: Frank Naylor; he is dead. 
THE COURT: Who was he working for? 
THE WITNESS: He was employed by the Stern Company. 
THE COURT: Anybody else from the Stern Company? 
THE WITNESS: Mr. Margolis. 
THE COURT: Were they all the people that were there? 
THE WITNESS: Yes, sir. 
BY MR. CATSONB: 
Q. Was Mrs. Sternthere? A. No, Sir. 
Q. Did she go on the job there? A. Very seldom. 
Q. How long were youthere? A. I was there practically all 
day. (J.A. 45) 
Q. Did you at any time during the day see Mrs. Stern there? 
A. No, sir. 
Q. Coming back to that griddle, who gave you your instructions 
to remove that griddle? A. Mr. Margolis. 
* * ak * * 
THE COURT: Where was the truck; in the front of the place or 
back of the place? 
THE WITNESS: In the rear. It was a big back yard there and 
they tore this stuff out and threw it in the back yard. 
THE COURT: As they took the items out, all of it was carried 
out ? 























17 
THE WITNESS: In the back yard; yes, sir. 
THE COURT: What items were carried out; do you remember ? 
THE WITNESS: No, sir. 
THE COURT: Do you remember taking a stove out? | 
THE WITNESS: Just that griddle. ! 
THE COURT: Were you there all day when they were tearing 
out the stock? i 
THE WITNESS: Not all day. I left to go over to Mr. Foltis' 
house. i 
THE COURT: Other than that, were you there most of the day ? 
THE WITNESS: Yes, sir. | 
THE COURT: They were tearing out the stuff at that time? 
THE WITNESS: Yes, sir. | 
THE COURT: Such stuff as you saw torn out was put out in the 
pack yard? (J.A. 46) | 
THE WITNESS: Yes, sir. | 
THE COURT: Whatever it was? 
THE WITNESS: Yes, sir. 
THE COURT: You didn't see any go out front? 
THE WITNESS: No, sir. 
THE COURT: It was taken and placed in the back yas? 
THE WITNESS: Yes, sir. 
THE COURT: Did you see anybody take anything? om A. 46) 
THE WITNESS: It was a delicatessen store next door on the 
place. So the boy moving the trash, he come over and asked if 











he could have a couple of pieces of old lumber. 
THE COURT: Who did he see? 

THE WITNESS: The boy on the trash truck. The boy said yes, 
because they were going to throw it away. 


1 
| 


THE COURT: Whatever they were tearing out, they were putting 
out in the back yard? | 
THE WITNESS: Yes, sir. (J.A. 47) : 
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On the foregoing testimony of witnesses called by Appellee, and no 
less pointedly, from witnesses called by Appellant, the Court was con- 
fronted with the question whether one, not the owner of certain restaurant 
equipment constituting an integral unit of a going business, without author- 

ity from the owner and without his knowledge and consent, knowing that 
such equipment is covered by chattel deed of trust duly recorded, assumes 
dominion over such equipment, dismantles it, loads some of it on his 
truck, appropriates and takes it to his place of business, sells some of it 


for his own benefit, procrusteanizes6ome of it to fit into his own plans, 
throws the rest of it in the back yard of the premises, leaves it exposed 

to the elements and to human frailty, permits and authorizes a trash truck 
driver and persons unknown to take and haul away what's left of it -- wheth- 
er such 2 one, by such unauthorized and reckless lordliness over someone 


else's property, and by such irreverent disposal and transfer of the same 
to persons not authorized by the owner to receive it, is accountable to the 
owner for conversion. 


Judge Keech gave the only obvious answer when he stated: 


“I am going to find, Mr. Alpher, that under the facts 
here shown, that there was in fact a conversion of property 
which was covered by a chattel deed of trust which was of 
record and which constituted at least constructive notice to 
your client. 


"I am further finding that this dismantling and removal 
of the property at the instance and direction of an agent of 
your client, the Stern Company, constituted an exercise of 
dominion and control over the property and that the 
asportation which might be in varying degrees part of 
which was removed from the premises to the back yard 
and part of which was placed upon the truck of the Stern 
Company, all adds up in turn to conversion. 


"The proof as to specific items which found their way 
on the truck is only partial. I think the record will show 
in the final analysis, the testimony of the witness from 
Baltimore indicates that in fact many parts did find their 
way upon the truck of your Company. . . (J.A. 47)" 


The Court further found that some of the plaintiff's chattels so 
removed were taken by persons unknown after permission was granted 
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by defendant's agents. Still others of the chattels so dismantled and 
removed by defendant were loaded on defendant's truck and carted away, 
and some of them were later sold by defendant (J. A. 8-9, finding 4) and 
that the plaintiff did not give his consent to the dismantling or removal 
of the chattels involved, and did nothing to vitiate, waive, or lose his 
rights under the chattel deed of trust (J. A. 9, finding 6). The Court, 
thus, had ample factual basis upon which to conclude as a matter of law 
that "Defendant's exercise of dominion over plaintiff's chattels amounted 
to, and was, conversion of plaintiff's property..." and awarded 
plaintiff judgment for $1,600.00. (J.A. 9). | 





The Court's application of the law to the facts of this case is 
unequivocally supported by respectable authority: 


| 


"An action for conversion may be predicated upon an 
improper disposal, removal, transportation, delivery, 
er transfer of possession of property to one not author- 
ized oy the owner to receive the same. Indeed,| it is some 
times declared that the gist of the action is the dispos- 
ing or assuming to dispose of another's goods without his 
authority. The fact that. . . . the defendant acted 
under the authority of one who himself had no authority 
to dispose of the goods, does not relieve the defendant 
from liability." 53 Am. Jur., Trover and Conversion, 
Section 34, pp. 827-828). 


Appellant seeks to avoid the impact of the evidence leading to the 
Court's finding of conversion by stating that the chattel deed of trust 
permitted "additions and substitutions" (Appellant's Brief p. 4). This, 
it is respectfully submitted, is purely an afterthought on its part. No- 
where, either in the pleadings or at the trial, did Appellant raise that 
point. It is well established that this Court "will not consider such a 
point raised for the first time on appeal." (Hardy v. Northwestern 
Federal Savings and Loan Association, decided October 17 , 1957 ) 
Moreover, under the chattel deed of trust, intended for the protection of 
the mortgagee, the mortgagor sells and delivers and conveys legal title 
of the chattles to the trustees named in the trust instrument and author- 
izes them in the event of default, to take immediate possession of said 
| 





1 
| 
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property and sell it at public auction. Appellant contends that by per- 
mitting the replacement, Appellee made it possible for the mortgagor to 
maintain the operational efficiency of the business -- which constituted 
his primary security for the debt -- "and to replenish the potential by 
way of foreclosure." (Appellant's Brief, page 4.) If permission is to 
be inferred and, agreeing that the business as a going concern - the 
operational efficiency of the business; - as Appellant says, constituted 
Appellee’s primary security for the debt by way of foreclosure, Appellant 
adroitly engineered'the very opposite of what the chattel deed of trust 
calls for, in order to withhold from the trustees the lien they would have 
on “additions and substitutions". Appellant installed its equipment 
under a conditional bill of sale, did not convey title to the trustees, and 
when on default, the Appellee foreclosed and sold the business as a unit, 
which fact, Appellant agrees, constituted Appellee's primary security , 
Appellant refused to accede to Appellee's right "to replenish the potential 
by way of foreclosure" and threatened to "yank" out the equipment. The 
Court so found in granting a preliminary injunction. (J.A. 6, finding 8) 


Thus there was no "replacement" by the additions and substitution 
under a conditional sales contract, such as might .be inferred if the 
mortgagor had obtained title to the articles he had installed by way of 
replacement, substitution or addition of the mortgaged property that was 
removed, and he had no authority to cause it to be removed. Actually, 
when Appellant states (Brief p. 5) the removal of the old equipment was 
by order of the mortgagor, Appellant is asserting the very opposite of 
what the record shows. Barring a passing remark which Appellant 
characterized as a bit of hearsay (J. A. 17) the evidence on this point is 
the testimony of Celia Stern, Secretary and Treasurer of Appellant and 
is conclusive. She was asked by Counsel for Appellee: 

Q. What attempts, if any, or what effort, if any, did you exert 

to find out who owned that equipment? A. I didn't think I had 

any reason to -- 

THE COURT: The question is, did you do anything. 
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THE WITNESS: No, I didn't. 

BY MR. CATSONTB: | 
Q. Did you ask Mr. Foltis if he owned the equipment that had 
to be moved out of there? A. We didn’t move it. 
Q. Iam merely saying it had to be lifted from its place for you 
to place your equipment. A. My man didn't ask him, either. 
I didn't ask him. (J. A. 42-43) | 





The court further found that "Removal of the chattels by defendant 
endangered plaintiff's (Appellee's) security and was in violation of, and 
constituted default under, the chattel deed of trust held by plaintiff on 
(JA. 9, finding 7) and concluded there was conversion of plaintiff's 
property and plaintiff is entitled to recover against defendant (J.A. 9, 
Conclusion 1). Appellant itself, opposing the injunction, stated that 
"if plaintiff has a cause of action against defendant it should be in con- 
version." (J.A. 6, finding 9) and should not now say that Appellant had 
no cause of action in conversion especially since it raises the point for 
the first time on appeal. | 


II 


THE JUDGMENT OF THE COURT AWARDING | 
APPELLEE $1,600.00 IS WELL WITHIN THE 
FACTS AND THE LAW AND IS NOT EXCES- 
SIVE. 


Appellee testified he purchased the business in 1942 for $29, 000. 00; 
that the equipment removed by Appellant was an integral part of a going 
restaurant business; (J.A. 36) that as part of a going business it was 
more valuable to him than if removed and sold as second hand equipment; 
that he was depending on the business as a going concern to protect his 
note on which there was a balance due of $14, 000. 00; (J. A. 41) that 
Appellant cavalierly removed said equipment on its own evaluation of it 
as "junk" and was unable to replace it. (J. A. 36) 
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Arthur Terry Kotarides, who qualified as an expert on values of 
restaurant equipment, testified that he was then connected with an equip- 
ment business, had previously done estimating on restaurant equipment, 
worked with Kogod-Dubb, a local firm, and with Bernard Store Fixtures 
Company, did estimating jobs for fire insurance adjusters, sold restaurant 
equipment for many years; (J.A. 18) that he was in that type of business 
since 1946, that from 1946 to 1949, he worked for himself, selling res- 
taurant equipment, new and old; that from 1949 to 1950, he worked for 
Abram E. Stern Company selling new and used restaurant equipment, 
and in 1950, 1951, 1952, he was in business for himself, trading as 
Washington Fixture Company; (J.A. 19) that during the period from 1946 
to 1952, he estimated he had bought and sold perhaps more than 
$1, 000,000.00 worth of used equipment; (J.A. 20) that in making ap- 
praisals, he took into consideration selling price, abuse of the equipment 
as determined by age, resale value, cost of replacement, cost of con- 
necting and disconnecting, warehousing (J. A. 20); depreciation, wear 
and tear, and original cost (J.A. 21); that he knew the cost value of the 
items as to whose value he testified that the manufacturer still makes the 
same product, (J. A. 31) and that the value he placed on the items dis- 
mantled and removed by Appellant was replacement value in used condi- 
tion as of 1952 (J, A. 33-34), as follows: | 


6 4-seat booths @& $40. $240. 
6 6-seat " 60. 360. 
8 2-seat - 9 72. 
20 =Ft. Settee 9 180. 
9 Ft. Panelling 9 181. 
8 Ft. Hood in Dining Rm. 9. 72. 
Galvanized Sink 20. 
Kitchen Range 95. 
Hood in Kitchen 60. 
Beer Dispensing Unit 375. 
Kitchen Work table 45. 
-$1;600. 


For items where the witness gave a lower and a higher valuation, 
as e.g. the beer dispensing unit, he est imated at $375.00 to $400.00, 
Appellee always took the lower figure, resulting in a total of $92.00 in 
favor of Appellant. 
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It is respectfully noted that there was no countervailing testimony 
as to value on the part of Appellant, and that the value placed on the 
removed articles by this witness remains undisputed. | 


It is not claimed that the award of $1, 600.00 is excessive. Or- 
dinarily, an Appellate Federal Court will not review the action of a trial 
court on grounds of inadequacy or excessiveness of a verdict. 





In Haycock v. Standard Floors, decided October 10, 1957, this 
Court was asked to reverse on the ground "that the verdict was grossly 
excessive, unconscionable, and one which should have shocked the 
conscience of the court, and that, accordingly, the court abused its 
discretion in permitting the verdict to stand." (Slip opinion, P. 2) 
Declining to disturb the veredict, and citing Hulett v. Brinson, 97 U.S. 
App. D.C. 139, 229 F. 2d 22, the Court stated the rule to be as follows: 

"It appears clear that the rule in the Federal Courts 
is that an Appellate Court may reverse, if at all, 
for excessiveness of veftdict only where the verdict 
is so grossly excessive or monstrous as to dem- 
onstrate’ clearly that the Trial Court has abused 


its discretion in permitting it to stand." (97 U. s. 
App. D.C. at 142) 





| 
There is not the slightest foundation that in the case under review, 
the award of $1, 600.00 was so grossly excessive or monstrous as to 
demonstrate clearly that the Trial Court abused its discretion. 


Appellant in its brief (Page 5) makes three points to Sustain its 
position that the replaced equipment was "Junk". 


First, no credit for the used equipment appears on “ conditional 
bill of sale; therefore, the used equipment had no resale value, else, it 
is assumed, the conditional vendee would have asked for an allowance. 
Appellee replies: An entry on a conditional bill of sale is not the only 
way a credit allowance may be given; Appellee is not in the business of 
selling second hand equipment - the displaced equipment was part of a 
going concern -- a restaurant business which in the event of default would 
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be sold as an entity and the value of the individual pieces would be re- 
flected in the total purchase price. Anyway, it was not the Appellant's 
prerogative, either alone or in concert with his conditional vendee, to 
"junk" and expropriate the Appellee's property without his knowledge 
and consent. 

Secondly, posits the Appellant, the mortgagor was already indebted 
for the purchase of his business and would hardly have incurred a new 
debt for new equipment if the old were sufficiently operable. Not neces- 
sarily so. The replaced equipment was sufficiently operable up to the 
time Appellant induced the Mortgagor to install Appellant's equipment. 
The value of the replaced equipment was not reduced to zero or "junk" 
suddenly, in June, 1952, when the new equipment was purchased. More- 
over, sold as part of a going concern, the equipment would have more 
than its piece meal value. 


Appellant avers thirdly, that the only evidence connecting Appellant 
with resale of any of the replaced equipment was that of the sale of two 
booths, value fixed by Appellee's witness at $60.00 each when complete 
with panel and seats, and that the testimony of Mr. Kotarides concerning 
removal of equipment was inadequate. The quoted bit of Kotarides' 
testimony (Appellant's brief, p. 6) should be read together with the rest 
of his testimony and' the testimony of Appellant's witness, Bowie. Please 
see Appeliee's brief, Argument, I. 


The Court evaluating this testimony and having before it the witness- 
es found it sufficient to charge Appellant with conversion. Conversion 
having been established, it was not incumbent on Appellee to trace to its 
ultimate disposition every item of property removed, less so to follow 
its resale. The specific proof of resale by and for the benefit of Ap- 
pellant of some of the replaced items of Appellee’s property, was part of 
the chain of proof in answer to Appellant's contention that it had not re- 
moved or taken away from the premises any of Appellee's property. 

The Appellant would be answerable in damages for all property converted 
by it. 


Pe ee Se ae ses 
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THE INJUNCTION WAS NECESSARY TO 
PREVENT IRREPARABLE DAMAGE | 
Appellee alleged that he was the owner of a certain promissory 
note secured by restaurant equipment protected by chattel deed of trust, 
duly recorded that Appellant, without the knowledge or consent of Ap- 
pellee, wrongfully assumed dominion and control over said equipment, 
removed it from the premises where it was located, destroyed part of 
it, gave some of it away, "junked" a good part of it, left it in the back 
yard exposed and unattended, and loaded the rest of it on its truck, cart- 
ed it to its own establishment, appropriated it and sold some of it for its 
own benefit, thus depriving Appellee of his security on which he had re- 
lied for the payment of his note; that in thus destroying Appellee's se- 
curity, Appellant replaced it with its own equipment but held on to the 
title thereof, and when Appellee foreclosed to protect his interest and 
sold the restaurant business as a unit to Burgundy Cafe, Inc. , the Ap- 
pellant threatened forcibly to remove its equipment, to the irreparable 
damage of Appellee. In granting the preliminary injunction, the Court 
found “that the removal of said chattels by defendant (Appellant) prior 
to a hearing upon the merits, would disrupt the restaurant business of 
the Burgundy Cafe, Inc., and would cause grave and irreparable damage." 
(J.A. 6, finding 10) 


The main virtue of injunction is to anticipate and 
prevent threatened wrongs which, if committed, a 
Court of law could not adequately remedy. .... | 
Where the danger is probable and threatened, the party 
may invoke the aid of equity to prevent and need not | 
delay his application for injunction until the injury has 
actually been committed." (28 Am. Jur. Injunction, 
Section 30, P. 233) | 


In Fourth Ave. Amusement v. Glenn, (1953) | 
201 F. 2nd 600, at page 604, the Court said: "A | 


mortgagee is entitled to injunctive relief to prevent | 
the unauthorized impairment of the value of the 





mortgaged security. Citing Waterman v. McKenzie, 
138 U.S. 252, 259, 11S. Ct. 334, 34.L. Ed. 923. 
See annotation in 48 ALR 1156." 





26 
CONCLUSION 


Conversion by Appellant having been established, the judgment of 
the Court not being grossly excessive or monstrous, and the Court having 


_ found that Appellant's threat to yank out the equipment would cause grave 
> and irreparable damage, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 


Respectfully submitted, 


ACHILLES CATSONIS 


815 15th Street, N. W. 
Washington 5, D. C. 


Attorney for Appellee 




















